
NOTE
He Who Pays The Piper, Can Call The Tune:

Garcetti v. Ceballos and the Folklore of Free Speech in the Public Sector
I.
Introduction
At last the people in a body

To the Town Hall came flocking:

‘’Tis clear,’ cried they, ‘our Mayor’s a noddy;

And as for our Corporation – shocking

To think we buy gowns lined with ermine

For dolts that can’t or won’t determine

What’s best to rid us of our vermin!

The story is an all too familiar one.  An employee becomes aware of a wrongdoing.  She advises her superiors.  Initially she is supported, but then turned upon.  She continues to try and rectify the wrong, and her reward?  Vilification.  It is a tale that has been played out all across America.
  Its vestiges traceable back to the sandboxes at grade school, where tattletales get their just deserves, and bullies rule supreme.

What did Richard Ceballos do wrong?
  He was a public employee who raised a red flag in the course of his official duties.
  When told to fall in line, he chose to continue on what he considered the morally-correct path.
  He was not a team player,  and for that, it appears, he deserves no constitutional protection.
  According to the United States Supreme Court, what Ceballos should have done was to call a press conference, raising his concerns as a private citizen.
  Bizarrely, such an approach would have been rewarded with First Amendment protection.

Garcetti v. Ceballos highlights this country’s continued struggle with whistleblower protection.
  Nonetheless, Ceballos’ contribution to the whistleblower debate seems more by accident than intent.  The Court appeared so preoccupied with the apparent insubordination displayed by the young deputy district attorney, it almost ignored the reason Ceballos “blew the whistle” in the first place.

This Note criticizes the Ceballos decision.  It consists of four parts, including this introduction.  Part II will review the background of Garcetti v. Ceballos and the Supreme Court’s majority and dissenting opinions.  Part III will focus on two distinct areas: (1) the astonishing questions Ceballos raises about the extent to which certain members of the nation’s highest Court are “out-of-tune” with the true level of statutory safeguards in place for employees who legitimately “blow the whistle,”
 and (2) the majority’s failure to anticipate the twisted message this ruling would send to public workers, especially those at the state and local level.  It will further describe how Ceballos aggravates the status quo by putting an inherently dangerous doctrine into the public domain.  Particularly disconcerting is the implied encouragement, extending beyond the bounds of whistleblowing, to remain silent when confronted with illegal on-the-job behavior, because “when public employees make statements pursuant to their official duties, . . . the Constitution does not insulate their communications from employer discipline.”
  

Finally, this Note will caution in Part IV, that no significant correction of this decision, either from the Court itself or from legislative bodies, should be expected because the ruling fundamentally reflects the nation’s ambivalence toward whistleblowers.  Put simply, Ceballos stands to wreak more havoc than the circuit split, which provoked this decision in the first place.
 
II.
Case Recitation
So, friend, we’re not the folks to shrink

From the duty of giving you something for drink,

And a matter of money to put in your poke;

But as for the guilders, what we spoke

Of them, as you very well know, was in joke.

Beside, our losses have made us thrifty.

A thousand guilders!  Come, take fifty!

A.
Background
1.
The Facts
In February 2000, Richard Ceballos was tipped by a defense attorney to a questionable search warrant in a criminal case.
  At the time, he was an assistant prosecutor and eleven-year veteran of the Los Angeles County District Attorney’s office.
  Ceballos investigated and determined that police officers had committed perjury in an affidavit submitted to obtain the warrant.
  When he notified his supervisors, Carol Najera and Frank Sundstedt, of his conclusions,
 they initially appeared to share his concern.

Ceballos submitted a memorandum to Sundstedt detailing his conclusions.
  A week later, a meeting was held between Ceballos, his supervisors and the police.
  Following the meeting, his supervisors withdrew their support.
  Ceballos, assuming he was required to do so by law, handed over his report to the defense,
 who in turn subpoenaed Ceballos to testify at a hearing about the warrant.
  As a consequence of his stance and testimony on the matter, Ceballos claimed he was subjected to retaliation,
 and a grievance procedure he initiated was unsuccessful.

2.
Procedural History

Ceballos then filed a complaint,
 in the United States District Court for the Central District of California pursuant to 42 U.S.C. § 1983,
 claiming a violation of his constitutional rights under the First and Fourteenth Amendments.
  The district court granted summary judgment to the defendants.
  The court ruled that because Ceballos had spoken in his official capacity, he was not entitled to First Amendment protection for any disciplinary consequences.
  Ceballos appealed and the Ninth Circuit held in his favor.
  The defendants petitioned for a writ of certiorari, which the United States Supreme Court granted.
  In a 5-4 decision, the Court reversed the Ninth Circuit and remanded the case.

B.
The Ninth Circuit’s Opinions

1.
Judge Reinhardt’s “Majority” Opinion
The Ninth Circuit rejected outright the creation of a per se rule that would preclude any constitutional free speech protection for views expressed pursuant to one’s job duties.
  The court questioned the soundness of such an approach.
  It then applied the Supreme Court precedent, established in Pickering v. Board of Education
 and Connick v. Meyers,
 to determine if Ceballos’ speech was entitled to First Amendment protection.  Under Connick-Pickering, a court must first establish that the speech involves a matter of public concern,
 and then balance the employee’s free speech entitlement against the public employer’s interest in not undermining workplace efficiency.
  The Ninth Circuit determined that, for summary judgment purposes, Ceballos’ speech touched sufficiently on matters of public concern in light of its “content, form and context,”
 and that, on balance, matters of police corruption outweighed the interests of the state in controlling the speech in question.

2.
Judge O’Scannlain’s “Special” Concurrence
Judge O’Scannlain joined the majority’s opinion only because he felt compelled to do so under the principle of stare decisis.
  He made no bones about the fact that he hoped that the Supreme Court would overturn the decision.
  In his view, the Ninth Circuit had long since veered off the correct path of free speech jurisprudence.

C.
The Supreme Court’s Opinion
1.
Justice Kennedy’s Majority Opinion
The Court, in a five-member majority,
 reversed the Ninth Circuit and created a new categorical rule,
 which now governs all § 1983 public employee speech cases.
  In doing so, the majority sided with Judge O’Scannlain,
 and overturned more than two decades of established free speech circuit precedent.

Justice Kennedy, writing for the majority, rejected the Ninth Circuit’s classification of Ceballos’ speech as addressing matters of public concern.
  Instead, Justice Kennedy concluded that a public employer has “adequate justification” to impose restrictions on such speech, and make that speech off-limits to the public, if it could be disruptive to the “efficient provision of public services.”
  After all, he reasoned, “[o]fficial communications have official consequences.”

For the majority, the analysis turned on the fact that Ceballos’ memorandum was written as part of the job he was employed, and paid, to do.
  Any discipline subsequently administered “simply reflects the exercise of employer control over what the employer itself has commissioned.”
  If uttered under such circumstances, the speech, per se, is not a matter of public concern, and further analysis under Connick-Pickering is not required.

Having thus asserted that “judicial oversight” should play no part in managerial matters,
 the Court extricated itself from what the majority considered First Amendment personnel actions.  Kennedy, justifying this ruling further, concluded by pointing to the “powerful network of legislative enactments,” such as existing whistleblower protections, as the proper channels through which to seek redress for employer actions implicated by Ceballos.

2.
Justice Stevens’ Dissenting Opinion
Rejecting the absolutist nature of the new per se rule, Justice Stevens, briefly, and at times harshly, criticized the majority’s reasoning.
  He argued that the First Amendment should at least “sometimes” protect a public “employee from discipline based on speech made pursuant to the employee’s official duty.”
  Stevens further questioned how realistic it was to be able to differentiate when exactly an employee is speaking as a citizen, and when his speech is part of his “official duties.”
  He reminded the majority that the Court had purposefully remained “silent” on this very point in another key free speech decision.

3.
Justice Souter’s Dissenting Opinion
In his dissent, joined by Justices Stevens and Ginsburg,
 Justice Souter accused the majority of setting the wrong incentives by forcing government employees to go “public” in order be covered by the First Amendment,
 but denying protection when they speak on the same matter internally.
  While conceding that the majority was correct in postulating “civility” in the public workplace, he rejected it as unnecessary to enforce such “civility” with a draconian per se rule.
  He pointed out that the county itself (the defendant in the original action) had advocated the use of Pickering balancing.
  Souter thus inferred that the county apparently was confident that it could prove Ceballos had caused so much disruption in the office that the Pickering scales would have tipped in the its favor, anyway.
  He concluded by chiding the majority for vastly over-estimating the protective legislative framework actually in place.

4.
Justice Breyer’s Dissenting Opinion
Justice Breyer, in a separate dissent, rejected the majority’s new categorical rule, but also criticized Justice Souter’s approach for its failure to adequately address the majority’s concern about “human resource department management by law suit.”
  He, instead, focused on the fact that Ceballos, as a lawyer, is first and foremost governed by the rules of his profession.
  As such, the government’s legitimate personnel interest may actually be subordinate to the ultimate standard of the law.
  Accordingly, he argued that special categories of like public employees should be carved out for First Amendment free speech protection.
  Breyer’s revised Pickering formula would require a public employee’s on-the-job-speech to address matters of public concern.
  Additionally, the employee’s job must be of a kind, which inherently requires a heightened degree of constitutional protection, and the judicial intervention must not interfere with the regular human resource function of the government.

III.
Analysis
A.
Whistleblower Protection for the Public Servant
‘How?’ cried the Mayor, ‘d’ye think I brook

Being worse treated than a Cook?

Insulted by a lazy ribald

With idle pipe and vesture piebald?

You threaten us, fellow? Do your worst,

Blow your pipe there till you burst!’

1.
The First Amendment is the shield under which citizens may criticize the government.
At the time of the founding of the United States, seditious libel, or more simply stated, criticizing the government, was a common law crime in England.
  The truth was no defense to this crime because no criticism of the crown could be tolerated.
  The intent behind the First Amendment was to do away with this law, and create a nation in which citizens could freely criticize their government.

However, not all speech is equal.
  Therefore, the degree of constitutional protection afforded varies.
  It stands to reason, and the Supreme Court has stated many times, that when the government acts in its role of employer, not sovereign, it should be able to exercise a greater degree of control over employee speech pursuant to such employment.

Whistleblower protections historically have been limited to private citizens under the common law qui tam action.
  Until Pickering v. Board of Education,
 the speech of government employees received appallingly little, if any, First Amendment protection.

2.
Statutory protection is a patchwork of inconsistent and inadequate rights.
It took Congress less than a month to convene a hearing in response to Ceballos.
  The Chairman of the Committee on Government Reform, Tom Davis, summed up the crisis at hand in two sentences:  “The Court noted that government employees would continue to be protected by federal [and] state whistleblower laws.  Unfortunately, I cannot agree with the Court.”
 

“Gaping loopholes” in legislation
 leave employees who legitimately “bring public attention to waste, fraud and abuse” out in the cold.
  Neither the Whistleblower Protection Act,
 nor relevant portions of the Civil Service Reform Act,
 currently protect federal employees, if whistleblowing is done “pursuant to official duties.”
  In addition, federal workers do not enjoy the right to jury trials, a right afforded to their private sector counterparts through Sarbanes-Oxley legislation.
  Moreover, Connick-Pickering is generally only available to state and local government employees, and not their federal brethren.
  By lumping together all public employees, Ceballos further exacerbates the ad-hoc nature of constitutional and statutory whistleblowing safeguards.

At the state level, the situation is even worse.  The National Whistlerblower Center estimates that approximately 58% of “official duty whistleblowers” are not specifically covered by state statutes.
  Moreover, the Center believes that approximately 95% of the state laws that do incorporate some degree of protection, are nonetheless inferior to § 1983.
  
Unsurprisingly, the Center affirms that the vast majority of whistleblowing activity tends to be “internal.”
  Rare indeed is the public servant who writes an op-ed piece, or calls the local news network, to publicize instances of government “fraud, waste and abuse.”
  Most shocking, however, is the fact that at least “six states actually require the employees to contact their supervisors as a condition of receiving protection under state law.”
  This requirement seems particularly underhanded and unreasonable in the post-Ceballos era because it effectively forces employees to forego their constitutional rights in favor of uncertain statutory protections.
3.
So what was the Court’s motivation?
In light of the controversy the Ceballos opinion stirred up in Congress, the media and on blogs,
 and the dissent correctly calling the bluff on the “patchwork” nature of statutory protections,
 it begs the question, what exactly motivated the Court to rule this way?  To what extent did the majority impute Ceballos’ actions to potential, or past, actions of their own law clerks, 
 and, in essence, prompt the justices to create a NIMBY
 rule?
This is especially disconcerting, given Justice Breyer’s valid position that certain classes of public employees, such as lawyers and others with a duty to “speak the truth” on their jobs, ought to be entitled to First Amendment protection.
  Significantly, Breyer would have provided the bench with a more bright-line rule than the new Ceballos-Connick-Pickering test.
  

By introducing the Ceballos prong, the Court has done nothing more than move the legal argument from the public concern test to a job description test.
  It was the Court’s stated intention to reduce judicial meddling in human resource decisions.
  However, the infamous “and any other duties the job may require” requirement, included in many employment contracts or unwritten job specifications, will ensure that the Ceballos prong will not meet this objective.

B.
The Ramifications of Ceballos on the Public Sector
The Mayor was dumb, and the Council stood

As if they were changed into blocks of wood.

Unable to move a step, or cry

To the children merrily skipping by,

- Could only follow with the eye

That joyous crowd at the Piper’s back.

1.
Some professionals in the public sector, are required to adhere to higher standards of conduct.
Prosecutors are held to a higher standard than ordinary lawyers.
  Their primary duty is to seek justice, not to convict at all costs.
  This is precisely what motivated Ceballos to inform his supervisor of the flawed warrant.
  In addition, he was required to report the police misconduct based on his professional duty as a lawyer.
  Sadly, by failing to let reason prevail, and, instead, curtailing access to constitutional redress, the Court now also has substantially undermined the truth-seeking function of the criminal justice system.
  “Without the First Amendment to buttress them, . . . police and prosecutors are less likely to speak up and be counted when they believe that the foundation of a criminal proceeding initiated by their agencies is infirm, much to the detriment of the quest for the truth.”
  The Court’s convoluted interpretation of its own free speech jurisprudence absurdly held that the citizen-employee dichotomy had always been a requirement of Pickering.
  However, what it failed to explain is why it had previously ruled that racially discriminatory speech is innately a matter of public concern.
  Informing on fraud, waste and abuse, inherent violations of the laws, is not?
2.
Others appear to operate in a culture of silence – does Ceballos add another brick to the blue wall?

Putting Ceballos in its proper context will further illuminate why the Court plainly missed the point, or perhaps more accurately, purposefully ignored the issue.  The underlying incident that ultimately triggered Ceballos’ day in the Supreme Court, occurred in 2000, and involved the Los Angeles Police Department (“LAPD”).

The LAPD had a notorious code of silence, especially as it pertained to police brutality.
  Civilian authorities, more often than not, turned a blind eye.
  For example, the District Attorney’s office, under Garcetti in 1995, “discontinued [its] review [of] police brutality . . . because of budget cuts.”
  The timing of Ceballos’ whistleblowing coincided with the breaking of the “LAPD Rampart Corruption Scandal.”
  It included allegations that police officers had routinely fabricated evidence.
  Ceballos himself admitted that the District Attorney’s office had a long-standing tradition of not “questioning the veracity of police officers.”

Many scholars have dealt with the phenomenon of police dishonesty, the fudging of the facts to fabricate probable cause and enhance the likelihood of a conviction.
  Many have also suggested that prosecutors are in the best position to instruct on the rules, or police the police.
  Given this general set of circumstances, it is truly surprising that the Court chose to focus instead on Ceballos’ supposed insubordination.  In doing so, the Court never truly considered the relevance of Ceballos’ speaking up as a matter of public concern.
  
3.
The Court has (indirectly) encouraged a civil service code of silence.
The first major flaw in the Court’s reasoning is the implied endorsement for not reporting unethical matters.  Regrettably, Ceballos is, in essence, a call for constructing a blanket wall of silence over the entire public sector.  Thus, the Court’s message is more akin to a constitutional support of the original Nuremberg defense,
 than a reasoned balancing in light of sound, existing statutory protections.  If this is the case, are we in fact partially returning to the old common law “truth is no defense” when criticizing the workings of the executive branch?
 
4.
Ironically, the Court protects public statements on matters outside an employee’s specific areas of responsibility and expertise.
The second major flaw in the majority’s reasoning is that Ceballos limits the content of what a public employee may now speak about without forfeiting her constitutional free speech rights.  In fact, the new per se rule leads to “artificial distinctions and absurd results.”
  Not only does it disincentivize internal problem-solving,
 the Court is actively encouraging people to speak about issues they know nothing about, while discouraging them from referencing knowledge acquired on the job.
  From now on a nuclear scientist in public employment may freely criticize the national curriculum, a pharmacist may freely complain about warrantless surveillance practices, and a teacher may freely criticize the corruption in awarding defense contracts.  All may do so under the umbrella of the First Amendment.
  While this would put their speech on equal footing with other pure “citizen” speech, the Court’s logic runs counter to the nation’s interest at large in a corruption free, and well-run, public sector.
  

It is simply counterintuitive to preclude employees from speaking on matters they work with on a routine basis, and are therefore most knowledgeable about, without even basic protection.
  Retired Justice O’Connor reiterated this common-sense point in one of Ceballos’ progeny, suggesting that it is precisely because public employees are best positioned to determine the “ails” of the institutions they work for, that our democratic system, with its free public discourse, stands to benefit from such informed viewpoints.
  As Marvin Pickering, the trailblazer for public employee free speech himself, remarked in 2002: “You cannot improve any public body if you don’t have freedom of information about what that public body is doing.”
  The First Amendment always was the baseline.  Ceballos ended that.

5.
Where does this leave the average public servant?
A fundamental, but nevertheless critical, question the Court should have asked itself is whether the average public servant would even “have the wherewithal to position [herself] in a way that will evoke statutory protection.”
  Many provisions have a notoriously high standard of proof.
  Experience in the private sector shows that clever supervisors can, and will, find ways to maneuver around the whistleblower umbrellas built into the Sarbanes-Oxley Act of 2002.
  This may be exacerbated when the employee in question is less astute or occupies a more junior position.
  This of course assumes that some minimum legislative response is forthcoming, which will bring all those employees who find themselves outside the disparate patchwork that currently is “protecting” whistleblower rights, inside the fold.
  Until the Court overrules at least part of Ceballos, or law-makers react, these employees will remain more deprived than they were before this ruling.
6.
Can the legislatures come to the rescue?
Congressional intent, while paying enthusiastic lip service to whistleblower protection, must be put in context.  Currently, five major whistleblower initiatives float around Congress, and many more are embedded in other legislation.
  As a member of the House stated bluntly the day Ceballos testified before the Government Reform Committee, “[t]his Congress doesn't exactly put out a welcome mat out for those executive branch employees who seek to report misconduct or illegal activity by their agencies.”
 
Yet the Ceballos media furor, and ensuing spotlight, did prompt the Senate into action.  On June 22, 2006, it passed one of the five proposed bills,
 as an amendment to the 2007 National Defense Authorization Act.
  The legislators acknowledged, that for example, the reporting on contractor fraud, especially in defense contracting, is best left to those in the know, those employees with on-the-job information.
  The fate of this amendment now hinges on a conference with the House, whose version of the Act does not include whistleblower protection.
  The general process is exacerbated by the fact that not everybody in the federal government likes to “play ball.”  This became abundantly clear during the debates on the 2007 Act, when it was reported that the Department of Justice had been dragging its feet in bringing whistleblower lawsuits brought under the False Claims Act,
 the modern day version of the common law qui tam action.
  Moreover, the actions, or rather inactions, of the states are of course further protected by federalism and the goodwill of the Court’s states’ rights jurisprudence.
  
The ultimate winner of the “actions speak louder than words” award, however, is the Bush Administration, which in Ceballos, filed an amicus brief for the petitioners, supporting what is now known as the Ceballos employee-citizen rule.
 
IV.
Conclusion
So, Willy, let me and you be wipers

Of scores out with all men – especially pipers!

And, whether they pipe us free frÓm rats or frÓm mice,

If we’ve promised them aught, let us keep our promise!

“It cannot be presumed that any clause in the constitution [sic] is intended to be without effect.”
  The Court, in Ceballos, interpreted for us the First Amendment’s role in public sector whistleblowing.  In a ruling symptomatic of the lack of meaningful commitment to whistleblower protection in this country, an unusually candid majority whittled away at the symbolism that is whistlerblower jurisprudence.  It is that same empty rhetoric behind which the executive, Congress, state and local legislatures still continue to hide. 
Truth be told: As a nation, we just don’t like tattletales.  We did not like them in the sand-box.  And we sure don’t like them now.  Especially if we’re the ones paying the piper.
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