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I. INTRODUCTION

The aftermath of Hurricane Katrina revealed and
exacerbated many inequities that existed before the storm made
landfall. Katrina has been cited for many lessons that can be
learned in disaster relief, disaster warnings, economic and racial
disparities, environmental issues, and public education.'
Professor Kevin Johnson, a much admired colleague, in his
article, Hurricane Katrina: Lessons About Immigrants in the
Administrative State, adds to this list an extensive examination
of the treatment of immigrants.” In previous articles, I have
focused on the disruption caused by Hurricane Katrina in
children’s education, initially as black Americans were
specifically affected.” Although I am always conscious of
immigrant issues because I have practiced, taught, and
researched immigration and citizenship law now for over two
decades, it was not until reading Professor Johnson’s salient
piece that I turned my attention in any serious way to the
inequities revealed by Katrina with respect to noncitizens. By
addressing the black—white paradigm as it was manifested in the
Katrina aftermath, Professor Johnson forces us, as do many
LatCrit scholars, to consider other inequalities.

Professor Johnson has presented two premises for which he
uses Hurricane Katrina as a vivid example: (1) the invisibility of
immigrants in comparison to black Americans; and (2) the
mistreatment of immigrants through an established
administrative process that is allowed to exist primarily because
of the extreme court deference given to Congress and the
executive branch in the field of immigration law.* With respect to

1. See U.S. DEP'T OF HOMELAND SEC., THE FEDERAL RESPONSE TO HURRICANE
KATRINA: LESSONS LEARNED 51 (2006), available at http://www.whitehouse.gov/reports/
katrina-lessons-learned.pdf [hereinafter WHITE HOUSE REPORT| (analyzing the U.S.
government’s response to critical issues that arose during Hurricane Katrina); William P.
Quigley, Thirteen Ways of Looking at Katrina: Human and Civil Rights Left Behind
Again, 81 TUL. L. REV. 955, 955-60 (2007) (presenting evidence of the adversity faced by
indigent Katrina victims).

2.  See Kevin R. Johnson, Hurricane Katrina: Lessons About Immigrants in the
Administrative State, 45 HOUS. L. REV. 11 (2008).

3. See, e.g., Anna Williams Shavers, Katrina’s Children: Revealing the Broken
Promise of Education, 31 T. MARSHALL L. REV. 499, 499-500 (2006) [hereinafter Shavers,
Katrina’s Children]; Anna Williams Shavers, Providing an Adequate and Equitable
Education for the Children of Katrina and Other Victims of Disaster, in CHILDREN AND
DISASTERS: WHAT HAVE WE LEARNED FROM THE HURRICANES OF 2005 (forthcoming 2008);
Anna Williams Shavers, Providing an Adequate and Equitable Education for the Children
of Katrina, Address at the Center for Children, Law & Policy at the University of Houston
Law Center Conference: Children and the Law After the Katrina Disaster: An
Interdisciplinary Conference on Young Evacuees (Apr. 20, 2007).

4. See Johnson, supra note 2, at 35.
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the latter premise, Johnson encourages what he starts—a more
vigorous examination and questioning of the development of the
law that tolerates broad “delegations of discretion to the
immigration bureaucracy” in a situation that does not fit the
typical justification for the administrative state. This typical
justification is the effect of the political process, which provides
for the participation of those affected by the pervasive regulatory
state.’ In the immigration context, Johnson contends that those
most affected by the immigration administrative bureaucracy
have no direct role in the political process.’

I generally agree with Professor Johnson’s conclusions. It is
his method of getting there that gives me pause. He makes a
convincing case for his second proposition, the failure of the
administrative process with respect to immigrants, but I cannot
completely agree with his first proposition. I suggest that the
first proposition was unnecessary to make his main point.
Professor Johnson’s article could be viewed as making a case for
noncitizens rather than black Americans to be treated as the
miner’s canary with respect to disaster relief and the receipt of
public benefits more generally. This miner’s canary analogy is
used by several legal scholars® and refers to the mining practice
of carrying a canary bird into a mine to signal the presence of
potential disaster by its collapsing from noxious gases or a
diminished air supply.” The miners would then have time to
take action to correct the situation or get out of the mine.” As
applied to Katrina, the analogy provides an argument that
problems encountered by the most oppressed people are what
should guide us in examining and challenging societal and
governmental responses in the development of systems for
providing disaster relief and addressing larger social disorders.
As one scholar has put it, “preferable outcomes [for society
generally] result when we theorize from the position of the most
disadvantaged.” But I question whether it is necessary to try

5. Id. at19.

6. Seeid. at 40-41.

7. Seeid. at 42.

8. See, e.g., LANI GUINIER & GERALD TORRES, THE MINER’S CANARY: ENLISTING
RACE, RESISTING POWER, TRANSFORMING DEMOCRACY 307 n.1 (2002) (citing Felix S.
Cohen, The Erosion of Indian Rights, 1950-1953: A Case Study in Bureaucracy, 62 YALE
L.J. 348, 390 (1953) (arguing that the mistreatment of Indians in the 1950s indicated a
flaw in American bureaucracy)).

9. Id. at1l.

10. Id.

11. Laura T. Kessler, Transgressive Caregiving, 33 FLA. ST. U. L. REV. 1, 8 (2005)
(citing GUINIER & TORRES, supra note 8, at 259; Mari J. Matsuda, Looking to the Bottom:
Critical Legal Studies and Reparations, 22 HARV. C.R.-C.L. L. REV. 323, 387-98 (1987)).
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to define the most disadvantaged as either immigrants or black
Americans. If inequities are revealed, they should be addressed
notwithstanding the existence of other inequities. In Part II, I
attempt to explain why black Americans were the primary focus
in the Katrina aftermath. I do this not in an attempt to once
again put black Americans center stage” but to discuss the
difficult issues that are raised when considering the inequities
suffered by the two populations discussed by Professor Johnson.
I then turn my attention to the distinction made between
citizens and noncitizens, both with respect to immigration
regulation and other areas of the law. Additionally, I pose some
questions about the meaning of citizenship in this context. Most
of my comments are directed toward this aspect of Professor
Johnson’s article. Finally, in Part III, my goal is to provide
support for the position taken by Professor Johnson with
respect to the treatment of immigrants in the administrative
process.

II. REVELATIONS IN THE HURRICANE KATRINA AFTERMATH

A. The Invisibility of Black Americans

ITam...invisible....Iam. .. of substance, of flesh and bone,
fiber and liquids—and I might even be said to possess a mind.
I am invisible, understand, simply because people refuse to see

me. . .. [For those who do see me, it is as] a figure in a
nightmare which the sleeper tries with all his strength to
destroy.”

1. “So Poor, So Black” The Demographics of the Katrina
Victims and the Focus on Black Americans. Professor Johnson
first documents the focus the media, the nation, and much of the
world placed on the effect of Hurricane Katrina and black
Americans and then goes on to make the point that the
conversation was different, and perhaps less sympathetic, when
it turned to the thousands of immigrants affected by Hurricane
Katrina, a group he refers to as “an often invisible group.”* He
cites as an example the many governmental reports that failed to

12.  See Leslie Espinoza & Angela P. Harris, Afterword, Embracing the Tar-Baby:
LatCrit Theory and the Sticky Mess of Race, 10 LA RAZA L.J. 499, 518 (1998) (discussing
how critical race theory analysis places black Americans as the dominant group at the
center stage of discussions on discrimination and inequality).

13. RALPH ELLISON, INVISIBLE MAN 3—4 (Vintage Int’], 2d ed. 1995) (1952).

14. Johnson, supra note 2, at 14 (describing the public reaction to the people
affected by Hurricane Katrina).
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even mention the plight of the noncitizens who suffered from
Hurricane Katrina.”

While noncitizens may have been treated as invisible from
the coverage of the media and government responses, black
Americans had high visibility with respect to the media coverage,
especially when the focus was on New Orleans. However, as
Katrina helped elucidate, black Americans are nonetheless also
invisible in many ways—invisible not in terms of being unseen,
but rather not seen for the worthiness deserved by members of
the political community.'® The utter disregard of black Americans
in the history of this country has at times been sufficiently
pervasive as to make black Americans nearly invisible. This
occurred again when one of the most devastating scenes from
Katrina—in which thousands of black Americans were drowning
and seeking food, water, and evacuation from New Orleans—was
seemingly ignored for several days."

The invisibility of black Americans manifests itself in the
form of pressure to ignore the disastrous effects that certain
actions have on black Americans and to reject the assertion by
black Americans that racism is involved in the actions (or
inactions). For example, the rejection of environmental racism
claims and disparate impact employment claims™ exemplify the
difficulties incurred when trying to demonstrate the effects of
institutional or indirect discrimination. After Hurricane Katrina
made landfall on August 29, 2005," levees in New Orleans were
breached and news reports began to show people stranded on
rooftops and people making their way to the Superdome.”
Initially, the media broadcasted and printed pictures of the
visible suffering of black Americans that occurred in New
Orleans but ignored the fact in their reporting that the majority
of those depicted were black Americans. In his report on
Slate.com on August 31, 2005, Jack Shafer questioned why the
news media was reluctant to discuss the fact that nearly all of

15. Id.

16.  See discussion infra Part I1.B.1 (discussing citizenship).

17. See Adolph L. Reed, Jr., The Real Divide, in AFTER THE STORM: BLACK
INTELLECTUALS EXPLORE THE MEANING OF KATRINA 63, 63—-64 (David Dante Troutt ed.,
2006) (noting how a lack of food, water, and evacuations largely affected black and poor
individuals).

18. See, e.g., Price v. M&H Valve Co., 177 F. App’x 1, 13-15 (11th Cir. 2006)
(denying an African American’s claims of discriminatory promoting practices and
disparate impact in training based on race); Paige v. California, 291 F.3d 1141, 1144-45
(9th Cir. 2002) (explaining the statistical evidence necessary to prove disparate impact).

19. WHITE HOUSE REPORT, supra note 1, at 1.

20. Id. at 34-35.
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those shown in severe distress were black Americans.” What was
in plain sight was initially treated as invisible.

Eventually, much attention was given to the plight of black
Americans. In part, it was because of race identification. Many
black scholars, intellectuals,” civic leaders,” politicians, and
entertainers™ reacted viscerally and largely directed their
complaints to the effects on black people, demonstrating that in
this country race identification is often much stronger than class
identification. What they saw were people who looked like them
and who shared a common history with them being mistreated. It
was not only black Americans who began to comment on the
suffering of other black Americans. In a CNN interview, Howard
Dean, Democratic National Committee Chairman, concluded that
“we have to come to terms with the ugly truth that skin color,
age, and economics played a significant role in who survived and
who did not.” After observing a scene from the Superdome, CNN
reporter Wolf Blitzer commented that, regarding the evacuees,
“almost all of them that we see are so poor and they are so black,
and this is going to raise lots of questions for people who are
watching this story unfold.”

Some have suggested the focus on the race of the black
victims in the aftermath of Katrina is misplaced and that the
focus should be on class (i.e., the poor) rather than race.” CNN
polls reported that, shortly after Katrina, six in ten blacks
believed race was a factor in the federal government’s slow
response in rescuing those stranded in New Orleans, but only

21.  Jack Shafer, Lost in the Flood: Why No Mention of Race or Class in TV’s Katrina
Coverage?, SLATE, Aug. 31, 2005, http://www.slate.com/id/2124688.

22.  See generally AFTER THE STORM: BLACK INTELLECTUALS EXPLORE THE MEANING
OF HURRICANE KATRINA, supra note 17 (collecting articles by multiple authors discussing
Hurricane Katrina); MICHAEL ERIC DYSON, COME HELL OR HIGH WATER: HURRICANE
KATRINA AND THE COLOR OF DISASTER (2006) (discussing the aftermath of and response to
Hurricane Katrina).

23.  See Doug Simpson, Jesse Jackson Lashes out at Bush over Katrina
Response, WWLTV.com, Sept. 2, 2005, http:/www.wwltv.com/local/stories/
wwl090205jackson.1¢68e297.html (criticizing the Bush Administration’s response to
Hurricane Katrina).

24. See Lisa de Moraes, Kanye West’s Torrent of Criticism, Live on NBC, WASH.
PosT, Sept. 3, 2005, at C1 (reporting Kanye West’s comments about the response to
Hurricane Katrina).

25.  The Situation Room: Hurricane Katrina: The Aftermath. Interview With SNC
Chairman Howard Dean (CNN television broadcast Sept. 9, 2005), transcribed at
http:/transcripts.cnn.com/TRANSCRIPTS/0509/09/sitroom.02.html.

26. The Situation Room: Aftermath of Hurricane Katrina; New Orleans Mayor
Pleads for Help; Race and Class Affecting the Crisis? (CNN television broadcast Sept. 1,
2005), transcribed at http://transcripts.cnn.com/TRANSCRIPTS/0509/01/sitroom.02.html.

27.  See Reed, supra note 17, at 63—64 (arguing class is a better indicator of those
affected by the storm than race, even though blacks were disproportionately impacted).
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about one in eight whites shared that view.” Blacks and whites
also differed on their views regarding the effect of class. Sixty-
three percent of blacks believed the response was slow because
the victims were poor while only 21% of whites believed class was
a factor.” It is true that many of the most devastating scenes of
the Katrina aftermath included poor people. For example, in the
New Orleans area, where 67% of the population was black and
27% of the population was poor, many of those stranded were
black and poor.” The scenes from New Orleans revealed
intersecting inequalities experienced by black Americans and the
poor. Any disaster that struck this population was likely to
disproportionately affect black Americans.” The lack of access is
an issue that requires a consideration of class, race, and gender.
These categories often overlap and should not be considered
discretely. To separate the poor from their blackness is like
arguing that a black woman who suffers discrimination should
focus on her gender and ignore her blackness.

The images of stranded New Orleans residents reflected the
demographics of the city and invited a charge that the United
States continues to exist as a racist, segregated society. The
circumstances of the New Orleans evacuees were due both to the
demographics of the portion of the country where Katrina struck
and to the racial history of the country. Because of the legacy of
slavery, the population of southern states includes a larger
percentage of black Americans than states in other regions of the
country. When the U.S. Census Bureau conducted the 2000
census, 54% of black Americans lived in the South.” The
percentage of the total population in Louisiana that was black
was 32.5%, second only to Mississippi, which had a 36.3% black
population.” Some counties in these states have black American

28.  Reaction to Katrina Split on Racial Lines, CNN.coM, Sept. 13, 2005,
http://www.cnn.com/2005/US/09/12/katrina.race.poll/index.html.

29. Id.

30. U.S. Census Bureau, New Orleans (city), Louisiana, http:/quickfacts.census.gov
/gfd/states/22/2255000.html (last visited Jan. 4, 2008) [hereinafter U.S. Census Bureau,
New Orleans]. But there were also those in this stranded group who were black
Americans and who were not poor. See David Dante Troutt, Many Thousands Gone,
Again, in AFTER THE STORM: BLACK INTELLECTUALS EXPLORE THE MEANING OF
HURRICANE KATRINA, supra note 17, at 3, 4-5 (describing the uncertainty experienced by
the evacuees of New Orleans, some of whom were “white, Asian, Latino, and black—
including many middle-class and affluent people whose faces never made the news”).

31. See Reed, supra note 17, at 63-64 (noting that New Orleans’s demographics
make it unsurprising that the poor and black would be most affected by the hurricane).

32. JESSE MCKINNON, U.S. CENSUS BUREAU, THE BLACK POPULATION: 2000, at 3
(2001), available at http://www.census.gov/prod/2001pubs/c2kbr01-5.pdf.

33. Id. at 4. The District of Columbia had a black population of 61% in the same
year. Id. at 5.
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populations of more than 80%.* In terms of real numbers, the ten
states with the largest black populations in 2006 were New York,
Florida, Texas, Georgia, California, Illinois, North Carolina,
Maryland, Virginia, and Michigan.” Louisiana dropped from the
top ten as a result of Hurricane Katrina.”® Although the recorded
Hispanic” population had increased dramatically in the South,
New Orleans had not experienced the dramatic demographic
changes that had taken place in other cities.” Before Katrina
struck, 67.5% of New Orleans residents were black Americans.”
Hispanics or Latino/as,” Asians, and American Indians were
3.1%, 2.4%, and 0.2%, respectively, of the 2005 total population.”
Some reports have stated the recorded Latino population in New

34. Id. at 6 (indicating a number of counties in Louisiana and Mississippi have a
population between 50% and 87%).

35. U.S. Census Bureau, Table 5: Estimates of the Population by Race Alone or in
Combination(1) and Hispanic or Latino Origin for the United States and States: July 1,
2006 (May 17, 2007), http://www.census.gov/popest/states/asrh/tables/SC-EST2006-05.xls.
“Census 2000 showed that, of all places in the United States with populations of 100,000
or more, New York had the largest Black population with 2.3 million, followed by Chicago
(1.1 million) . . . .” MCKINNON, supra note 32, at 5 (footnote omitted).

36. In July 2005, Louisiana had the tenth largest black population. See U.S. Census
Bureau, Population Division, Table 4: Estimates of the Population by Race and Hispanic
or Latino Origin for the United States and States: July 1, 2005 (SC-EST2005-04) (July 15,
2006) available at http://www.census.gov/popest/states/asrh/SC-EST2005-04.html. By
July 2006, Louisiana no longer held this ranking. U.S. Census Bureau, supra note 35.

37. The term Hispanic is used to reflect the reports issued by the U.S. Census
Bureau which include in this category the terms “Hispanic” and “Latino”. The category
thus includes people from many countries and is not limited to one race. In the 2000
Census, people of Spanish/Hispanic/Latino origin could identify as Mexican, Puerto Rican,
Cuban, or other Spanish/Hispanic/Latino. The U.S. Census Bureau states that the terms
“Hispanic” and “Latino” may be used interchangeably to reflect the new terminology in
the standards issued by the Office of Management and Budget in 1997. See ELIZABETH M.
GRIECO & RACHEL C. CASSIDY, U.S. CENSUS BUREAU, OVERVIEW OF RACE AND HISPANIC
ORIGIN: CENSUS 2000 BRIEF 1-2 & n.2, available at http://www.census.gov/prod/2001pubs/
c2kbr01-1.pdf.

38. Hispanics remained the largest minority group of the United States with 44.3
million on July 1, 2006—14.8% of the total population. U.S. Census Bureau, Table 3:
Annual Estimates of the Population by Sex, Race, and Hispanic or Latino Origin for the
United States: April 1, 2000 to July 1, 2006 (May 17, 2007), http://www.census.gov/
popest/mational/asrh/NC-EST2006/NC-EST2006-03.xls. Blacks were the second-largest
minority group, totaling 40.2 million in 2006. Id. They were followed by Asians (14.9
million), American Indians and Alaska Natives (4.5 million), and Native Hawaiian and
Other Pacific Islander (1 million). Id. The population of non-Hispanic whites who
indicated no other race totaled 198.7 million in 2006. Id.

39. U.S. Census Bureau, New Orleans, supra note 30.

40. As used on census collection data, Hispanic or Latino is considered in terms of
origin rather than race and is defined as “a person of Cuban, Mexican, Puerto Rican,
South or Central American, or other Spanish culture or origin regardless of race.” GRIECO
& CASSIDY, supra note 37, at 2.

41. US Census Bureau, Orleans Parish, Louisiana, http:/quickfacts.census.gov/
qfd/states/22/22071.html (last visited Dec. 20, 2007) [hereinafter U.S. Census Bureau,
Orleans Parish].
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Orleans was primarily Honduran and the population was
undercounted because the approximately 100,000 Hondurans
included both authorized and undocumented persons.” Some of
the Hondurans had fled to New Orleans after Hurricane Mitch
struck Honduras in 1998.*

Subsequent to Katrina, the reported national Hispanic
population increased 3.4% between July 1, 2005, and dJuly 1,
2006, and Hispanics were the fastest-growing minority group.”
“Asian was the second fastest-growing minority group, with a 3.2
percent population increase during the 2005-2006 period.””

No disaster has affected a population in the same way that
Katrina affected New Orleans. We can only imagine what the
federal response would be in a disaster effected area in which the
majority of the population was a minority group other than black
Americans. Four states have a majority—minority population. In
2006, Hawaii had a population that was 75% minority, New
Mexico was 57% minority, California was 57% minority, and
Texas was 52% minority.*

Is it necessary to juxtapose the treatment of one invisible
subordinated group, black Americans, with another subordinated
group, immigrants? On occasion, and I think this is one, the case
for mistreatment of immigrants can be made on its own. Many
members of these two groups, however, have more in common
rather than less, and the treatment of both groups with respect
to Katrina and otherwise can be viewed as being treated as
though they are invisible—the “invisible others” in terms of
receiving adequate attention and treatment from the various

42. In both 2000 and 2005, the Hispanic population of Orleans Parish was 3.1% of its
total population, but the total population differed vastly between 2000 and 2006. Compare
id. (reporting 3.1% of the 2005 population was Hispanic or Latino and the total population
in 2006 was 223,388), with U.S. Census Bureau, Orleans Parish, Louisiana,
http:/quickfacts.census.gov/qfd/states/22/220711k.html (follow the “Demographic, Social,
Economic, and Housing Characteristics” hyperlink under “American Community Survey,”
then choose the tab for “2000” under “Fact Sheet”) (last visited Jan. 5, 2008) (reporting 3.1%
of the 2000 population was Hispanic or Latino and the total population was 484,674). In
both years the estimated Honduran population greatly exceeded the reported Hispanic
population. See Honduran Immigrants in New Orleans: Fleeing Hurricanes Mitch, Katrina,
and Now the U.S. Government (Democracy Now! broadcast Sept. 13, 2005), transcribed at
http://www.democracynow.org/2005/9/13/honduran_immigrants_in_new_orleans_fleeing
(last visited Dec. 20, 2007) [hereinafter Honduran Immigrants] (claiming that 120,000
Honduran immigrants lived in New Orleans in 2005).

43.  Honduran Immigrants, supra note 42.

44.  Press Release, U.S. Census Bureau, Minority Population Tops 100 Million (May
17, 2007), available at http://www.census.gov/Press-Release/wwwi/releases/archives/
population/010048.html.

45. Id.

46. Id.
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levels of government. At times, it may be appropriate to focus on
the injustices suffered by each subordinated group in the context
of its own experience. For example, when I wrote elsewhere
about the inadequate and inequitable education provided for
many of the black American children who were victims of
Katrina, I invited a similar analysis for other groups.”’

By comparing the two groups, Professor Johnson presents a
situation where the reader can come away thinking black
Americans are acting to subordinate immigrants. I do not think
this is his intent, and he ultimately does urge coalition building
between these and other subordinated groups. But he does not
raise this point in the passionate way in which he has raised it
elsewhere. There are instances in the article where I find the
situation of black Americans vis-a-vis immigrants treated too
harshly. Consider Professor Johnson’s use of the objection by
some Katrina survivors, primarily black Americans, to being
labeled “refugees” and the support received on this position from
other black Americans as an example of black Americans—black
citizens—distancing themselves from immigrants.” I suggest the
intent was not to distinguish citizens from noncitizens in terms of
those worthy of assistance. Rather, the intent was to have the
government recognize that in the aftermath of Katrina—unlike
situations in which the government has the option to decide
which refugees may enter the country—the government had no
option but to help those in distress. The rejection of the term was
not a way of distancing themselves from immigrants or vilifying
immigrants but rather a recognition of the choices made by the
government when dealing with people in distress. A plausible
explanation of the rejection of the term “refugees,” and one that I
accept, is that there was no focus at all on immigrants
themselves but rather a focus on the relationship between black
Americans and the U.S. government that had often rejected black
Americans who had a claim to all rights that accompany
citizenship. Many black Americans are aware of U.S. refugee

47.  See Shavers, Katrina’s Children, supra note 3, at 500 (noting that, although the
article focuses on black children, the problems discussed also apply to the poor and other
groups as well).

48. See Johnson, supra note 2, at 63-63. Some objected to the use of the term
“refugee” and others did not. Take for example, Professor Maria Medina, a resident of
New Orleans at the time of Katrina, who referred to herself as “not the typical Katrina
refugee.” Maria Isabel Medina, Confronting the Rights Deficit at Home: Is the Nation
Prepared in the Aftermath of Katrina? Confronting the Myth of Efficiency, 43 CAL. W. L.
REV. 9, 9 (2006). But cf. Adrien Katherine Wing, From Wrongs to Rights: Hurricane
Katrina from a Global Perspective, in AFTER THE STORM: BLACK INTELLECTUALS EXPLORE
THE MEANING OF HURRICANE KATRINA, supra note 17, at 127, 134 (commenting on how
some commentators incorrectly labeled Katrina survivors as “refugees”).
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policies in the past with respect to black refugees from Haiti and
Africa, where it appeared blacks were deemed unworthy of the
opportunity to be included in the immigrant experience.” It is
only in recent years that the United States has begun to admit
African refugees™ even though Africa has had a significant
number of refugees, being only second to the Middle East. For
example, in 1993 the United States allocated for Africa only
7,000 of the 132,000 refugee admissions; in 1994, 7,000 out of
121,000; and, in 1999, 12,000 out of 91,000.”" Most of the refugee
admissions during the 1990s were allocated for East Asia and
Europe.” Africa had more than three million refugees annually
during this time period.” In 1990, out of the world’s total refugee
population of fifteen million, Africa had over five million,
representing about 35% of all refugees.” Black Americans saw
pictures of people suffering in Africa and measly rafts from Haiti
being interdicted at sea before they could reach the United
States. The suffering and plight of black refugees who seemed to
be invisible to the United States in setting refugee policy is
another instance in which blacks were treated as invisible.
Evacuees received some acknowledgement when news media
dropped the use of “refugees” in favor of “evacuees” or “victims.”

49.  See Sale v. Haitian Ctrs. Council, Inc., 509 U.S. 155, 158-59 (1993) (upholding
the President’s instruction to intercept and return Haitians being illegally transported to
the United States back to Haiti without first determining if they could receive refugee
status); Brief for the National Association for the Advancement of Colored People, et al. as
Amici Curiae in Support of Respondents at 5, Sale v. Haitian Ctrs. Council, Inc., 509 U.S.
155 (1993) (No. 92-344) (arguing there is a “separate and unequal asylum program for
Haitians”).

50. AUDREY SINGER & JILL H. WILSON, THE BROOKINGS INSTITUTION, FROM ‘THERE’
TO ‘HERE” REFUGEE RESETTLEMENT IN METROPOLITAN AMERICA 1 (2006), available at
http://www.brookings.edu/metro/pubs/20060925_singer.pdf (“These flows were marked
first by refugees primarily from Southeast Asia and the Soviet Union in the 1970s and
1980s during the Cold War period, followed by Europe in the 1990s during the Balkans
period, and now a growing number from Africa in the 2000s during the civil conflict
period.” (emphasis omitted)).

51.  Alyson Springer, Immigration and Refugee Services of America, 2003 Statistical
Issue, REFUGEE REP., Dec. 31, 2003, at 9, available at http://www.refugees.org/data/
refugee_reports/archives/2003/RRDec.pdf.

52. Id. The U.S.S.R/former U.S.S.R. had significantly more admissions than any
area except East Asia. Id. Since 2001, the numbers have increased dramatically with
about 25,000 of the 70,000 allocated refugee admissions going to Africa in 2004. Id.

53. Immigration and Refugee Services of America, A Moment of Truth: Burundian
Refugees Brace for Presidential Transfer, REFUGEE REP., Mar.—Apr. 2003, at 16, available
at http://www.refugees.org/data/refugee_reports/archives/2003/mar-apr.pdf (reporting the
principal sources and number of African refugees).

54. Org. of African Unity [OAUl, The Khartoum Declaration on Africa’s Refugee
Crisis, OAU Doc. BR/COM/XV/55.90 (Sept. 22-24, 1990), available at
http://www.umn.edw/humanrts/africa/KHARTO.htm.

55.  See Press Release, Nat’l Ass’n of Black Journalists, NABJ Cautions Media Outlets
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In addition, President George W. Bush rejected the use of
“refugees” “The people we’re talking about are not refugees.
They are Americans and they need the help and love and
compassion of our fellow citizens.”

It seems unfair to attribute motives to the average citizen
based upon the use of certain terminology in this context. It is
difficult enough for scholars and lawmakers to construct a
typology of language for immigration status and racial identity,
or “even to know what terminology to use, due to the complexity
of the issue and the diverse contexts in which it occurs.”” The
U.S. refugee law is an implementation of the 1951 United
Nations (U.N.) Refugee Convention Relating to the Status of
Refugees as modified by its 1967 Protocol.” The U.N. documents
describe a refugee as someone who “is outside the country of his
nationality.”” Webster’s New World Dictionary defines it more
broadly as “a person who flees from his home or country to seek
refuge elsewhere, as in a time of war, political or religious
persecution.” The U.N. definition has been incorporated into the
Immigration and Nationality Act by including in its definition of
a refugee “any person who is outside any country of such person’s
nationality.”™ Based upon the U.S. immigration law, Black’s Law
Dictionary defines a refugee as “[a] person who flees or is
expelled from a country, esplecially] because of persecution, and
seeks haven in another country.” So, the Katrina victims were
accurate in decrying application of the term refugee. They were

About the Use of Terms ‘Refugee’ and ‘Looting’ in Hurricane Coverage (Sept. 6, 2005), available
at http://www.nabj.org/newsroom/news_releases/story/23396p-33351c.html (encouraging
the usage of the term “evacuee” or “survivor” instead of “refugee” and recognizing media
outlets that avoided the use of the term “refugee”).

56. Jocelyn Noveck, The Use of Word “Refugee” Touches a Nerve, SEATTLE
TIMES, Sept. 7, 2007, http:/seattletimes.nwsource.com/html/nationworld/2002477023_kat
word07.html (quoting President Bush).

57. Ellen M. Brennan, Irregular Migration: Policy Responses in Africa and Asia, 18
INT’'L MIGRATION REV. 409, 409 (1984) (noting the difficulty in constructing a typology of
immigration issues).

58.  Protocol Relating to the Status of Refugees pmbl., Jan. 31, 1967, 19 U.S.T. 6223,
606 U.N.T.S. 267.

59. Convention Relating to the Status of Refugees art. 1(A)(2), July 28, 1951, 189
U.N.T.S. 150. The Convention was adopted on July 28, 1951, by the United Nations
Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons convened
under General Assembly Resolution 429 (V) of December 14, 1950. Id. The Protocol was
approved by the Economic and Social Council in resolution 1186 (XLI) of November 18,
1966 and was noted by the General Assembly in resolution 2198 (XXI) of December 16,
1966. Protocol Relating to the Status of Refugees pmbl., Jan. 31, 1967, 19 U.S.T. 6223,
606 U.N.T.S. 267.

60. WEBSTER’S NEW WORLD DICTIONARY 1047 (College ed. 2003).

61. Immigration and Nationality Act, 8 U.S.C. § 1101(a)(42) (2000).

62. BLACK’S LAW DICTIONARY 1307 (8th ed. 2004).
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fleeing, but they were in their country of nationality. A more
precise term is “internally displaced persons” (IDPs), which
refers to persons who have been uprooted within their own
countries.”

Although I conclude that the evacuees were referring to their
relationship with the federal government and not distancing
themselves from immigrants, I concede that there is a history of
uneasiness between the black community and immigrants.

In race talk the move into mainstream America always means
buying into the notion of American blacks as the real aliens.
Whatever the ethnicity or nationality of the immigrant, his
nemesis is understood to be African American.*

2. Tensions Between Black Americans and Immigrants.
There are aspects of the U.S. immigration experience that invite
tension between black Americans and immigrants. Four are
particularly relevant to this discussion. First, the fact the United
States is generally referred to as a “Nation of Immigrants™
places black Americans in an outsider category. Black Americans
become the invisible others in the celebration of the contribution
of immigrants. This is because the term is usually meant to refer
to voluntary immigrants rather than slaves who were
involuntary immigrants. Most Americans speak with pride
about being able to trace their origins to a migration experience.
The migration experience of the origins of black Americans in
slavery is generally not one that is filled with pride. The slavery
migration experience is the root of race relations in the United
States.”

63. See, e.g., Frederic L. Kirgis, Hurricane Katrina and Internally Displaced
Persons, ASIL, Sept. 21, 2005, http://www.asil.org/insights/2005/09/insights050921.html
(“As a matter of international law, it is clear that persons who were forced to flee the
hurricane and the subsequent disasters on the Gulf coast are not refugees. Rather, the
international community refers to such persons as internally displaced.”). The United
Nations has adopted Guiding Principles on Internal Displacement. See U.N. Econ. & Soc.
Council, Comm’n Human Rights, Report of the Representative of the Secretary—General,
§§ 1-2 Mr. Francis M. Deng, U.N. Doc. E/CN.4/1998/53/Add.2; Walter Kilin, Guiding
Principles on Internal Displacement: Annotations, 32 STUD. TRANSNAT'L. LEGAL POL’Y 6,
6-12 (2000) (outlining the general principles on internal displacement).

64. Toni Morrison, On the Backs of Blacks, TIME, Dec. 2, 1993, at 57; see also Devon
W. Carbado, Racial Naturalization, 57 AM. Q. 633, 633 (2005) (analyzing how immigrants
learn and acclimate to racism in the United States).

65. JOHN F. KENNEDY, A NATION OF IMMIGRANTS (1959).

66. See Kevin Brown, After the Desegregation Era: The Legal Dilemma Posed by
Race and Education, 37 ST. Louis U. L.J. 897, 906 (1993) (“While voluntary immigrants
come to their host country to improve their condition, involuntary minorities were
brought into their present society through slavery, conquest or colonization.”).

67. See Espinoza & Harris, supra note 12, at 50607 (“Racism is not only historical
slavery . ... It is also immigration laws and internment camps; it is stolen land grants
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Another aspect of immigration that invites tension is
captured in the above-quoted language from Toni Morrison.
Although the history of U.S. immigration policy has included a
growing list of reasons to exclude immigrants or deny them
admission,” at no time has the policy of equal protection or the
desire to prevent racists from entering the country been reflected
in these grounds for exclusion. As Morrison concludes, in fact,
race talk makes it acceptable for new immigrants to develop
racist attitudes with respect to black Americans in labor,
political, and property struggles.” Such discussions often lead to
antiblack hostility. These references even come from outside of
the country with respect to those seeking to enter as immigrants.
For example, in making the case for the immigration of Mexicans
to the United States, former Mexican President Vicente Fox
stated Mexican immigrants take jobs “not even blacks want to
do.”™ Such statements reflect the views by many immigrants that
black Americans are the group lowest in the American hierarchy
and which all immigrants can rise above, demonstrated by the
distancing of new immigrants from black Americans. This is
illustrated by Toni Morrison’s description of a scene from the film
America, America. She describes the young Greek immigrant’s
success as an immigrant in the film’s ending: “a job, a straw hat,
an infectious smile—and a scorned black.” The job is shining
shoes at Grand Central Terminal, and the scorned black, also a
shoe shiner, who enters and tries to solicit a customer but is run
off the screen with the words: “Get out of here! We’re doing
business here!” Assimilation is complete when the new
immigrant has adopted the “negative appraisals of the native-
born black population.”” This distancing even occurs in
contemporary African immigrants and others from the African
diaspora.

and silenced languages; it is standardized tests based on standardized culture; it is
invisibility and lost identity.”).

68. See IRA J. KURZBAN, KURZBAN’S IMMIGRATION LAW SOURCEBOOK 7 (10th ed.
2006) (listing “[e]stablished new and far-reaching” grounds of inadmissibility); Charles
Morrow, Comment, The Plight of the Highly Educated: Immigration Reform in the United
States Post-September 1Ith, 39 ARIZ. ST. L.J. 993, 999 n.46 (2007) (“[TThe IIRIRA
established new grounds of inadmissibility for visas, new grounds for deportation
(including judicial deportation), stricter detention rules, a limitation on judicial review in
immigration cases, and an increased definition of aggravated felony.”).

69. Morrison, supra note 64, at 57.

70.  Ginger Thompson, Uneasily, a Latin Land Looks at Its Own Complexion, N.Y.
TIMES, May 19, 2005, at A4.

71. Morrison, supra note 64, at 57 (discussing AMERICA, AMERICA (Warner Bros.
1962)).

72. Id. (internal quotation omitted).

73. Id.
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Racial tension frequently exists between new immigrants
and black American communities who may feel they must
compete for limited jobs and public resources.” These views have
existed since slaves were freed. For example, Frederick Douglass,
a former slave, spoke in favor of Chinese immigration but also
recognized the labor of new immigrants was often favored over
the employment of blacks.” The strained relations between black
Americans and Latino/as specifically is due in part to blacks’ fear
of loss of jobs and neighborhoods, but it is also due, as Professor
Tanya Hernandez and others have explained, to the racial
attitudes of Latino/as based upon the culture of the countries of
their national origin, which devalue black Americans based upon
skin color.™

Just as there have been black leaders responding negatively
to the demographic change in places like New Orleans,” some
Latino/a commentators have made statements that seem to
devalue black Americans and further strain relationships. Take,
for example, one commentator’s explanation for the fact there
were nearly 200,000 Hispanics living in and around New Orleans
but not visible in the media:

[Flew of New Orleans’[s] Hispanic immigrants—especially

the illegal ones—stuck around for the hurricane to hit.

Immigrants in general tend to have strong initiative and

good coping skills. Someone who can figure out how to get

into the [United States] (especially illegally) can certainly
figure out how to get out of New Orleans.”

This statement can be interpreted to mean the black
Americans stranded in their homes, the Superdome, and
Convention Center do not have good coping skills. In fact, black
Americans and others who did not leave had a variety of reasons
for not evacuating.

Black Americans also observe that new immigrants and
children of immigrants who in the past would have been

74. SINGER & WILSON, supra note 50, at 20.

75. See generally Frederick Douglass, Composite Nation, quoted in LIFT EVERY
VOICE: AFRICAN AMERICAN ORATORY, 1787-1900, at 488, 498 (1998); 2 PHILIP S. FONER,
THE LIFE AND WRITINGS OF FREDERICK DOUGLASS 224, 264—65 (1950).

76. See Tanya Kateri Hernandez, Latino Inter-Ethnic Employment Discrimination
and the “Diversity” Defense, 42 HARV. C.R.-C.L. L. REV. 259, 268 (2007) (explaining that
antiblack racism is historically entrenched in Latin America due to the fact over 90% of
enslaved Africans were taken to Latin America and the Caribbean).

77.  See infra text accompanying note 290 (reporting Mayor Ray Nagin’s complaint
about the influx of Mexican workers in New Orleans).

78. Linda Chavez, Hispanics and Katrina, HISPANICVISTA.COM, Sept. 21, 2005,
http://www.hispanicvista.com/HVC/Opinion/Guest_Columns/092805Chavez.html.



(4)SHAVERS.DOC 3/12/2008 4:09 PM

114 HOUSTON LAW REVIEW [45:1

conclusively referred to as black, Negro, African American,” or
Afro-American® by society and by law based upon the “one-drop
rule™ are seeking alternative classifications. By making these
choices, they are seen as distancing themselves from black
Americans. These choices have sometimes come as a surprise
when individuals select a mixed-race, language, or cultural
classification. When Sammy Sosa rose to fame as a Major League
Baseball player, he was visually identified by many as African
American, but he is from the Dominican Republic and identifies
as Latino. Similarly, Tiger Woods was visually identified as an
African American by many, but, because of his multiracial
background, he rejected the limiting classification” and for a
time referred to himself as a Cablinasian.” These instances are
more common as we move to an ever increasing multiracial
society.

A third reason for the tension derives from the fact some
black Americans have viewed immigrants of color as not only
adopting the European American racism regarding black
Americans but also from benefitting from white privilege—or the
“bonus of whiteness™ —in ways that advantaged them over
blacks. They observed that Hispanics and Asians, on occasion,
both in the context of law generally and immigration more
specifically, were classified as white and thus able to benefit from
white privilege in a way that black Americans could not. For
example, in Texas, a black American challenged the University of
Texas’s adherence to the “separate but equal” policy of offering
him a legal education at the University of Texas School of Law

79. Jesse Jackson led a high profile campaign to adopt the term “African American”
instead of “black” or “Negro.” Jesse Jackson Gains Backers, N.Y. TIMES, Jan. 12, 1989, at
Al5.

80. Justice Thurgood Marshall was known to prefer the term “Afro-American” to
refer to his race. Ebony Interview with Supreme Court Justice Thurgood Marshall,
EBONY, Nov. 1, 1990, at 216.

81. See generally Plessy v. Ferguson, 163 U.S. 537, 538 (1896) (denying Plessy
permission to ride in the “White Only” railroad car despite the fact that, according to the
Court, he was “seven-eighths Caucasian and one-eighth African blood”); Neil Gotanda, A
Critique of “Our Constitution is Color-Blind”, in CRITICAL RACE THEORY 257, 257-91
(Kimberlé Crenshaw et al. eds., 1995); Christine B. Hickman, The Devil and the One Drop
Rule: Racial Categories, African Americans, and the U.S. Census, 95 MICH. L. REV. 1161
(1997) (studying the impacts of the “one drop” of blood rule in defining African Americans
in the United States).

82. See Robert S. Chang, Who’s Afraid of Tiger Woods?, 19 CHICANO-LATINO L. REV.
223, 225 n.11 (1998) (noting that Tiger Woods was criticized by some in the black
community for claiming to be “more Thai than anything”).

83. MICHAEL ERIC DYSON, DEBATING RACE 120 (2007).

84. Morrison, supra note 64, at 57.
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for Negroes,” while Mexican Americans were allowed to attend
the University of Texas.”

The classification as white and the link to white privilege is
complex. In some instances, the racial hierarchy has been clear,
but in others, some groups were simply treated as invisible and
the treatment was not consistent. For example, in one of the
Chinese Exclusion Cases,” the Supreme Court upheld a statute
providing for the expulsion of Chinese laborers who could not
provide, among other things, “at least one credible white witness”
to verify their residence.”® The Court rejected the offer of Chinese
witnesses.* The Court specifically approved the racial
discrimination against Chinese.” The decision also indirectly
approved the discrimination against black Americans who also
presumably could not have served as a witness.” The Court
justified its decision in part upon the fact the naturalization
statute at that time required a citizen witness.” But this
reasoning ignored the fact that black Americans were citizens.
They were simply treated as invisible.

The Supreme Court has also gone to great lengths to define
who should be included in the category of white persons for
purposes of acquisition of citizenship through naturalization. Some
courts had concluded that East Indians, particularly high-caste
Hindus, were “caucasian” and therefore eligible for citizenship.”

85. The University of Texas sought to create a new law school at its own expense
rather than admit Sweatt. Sweatt v. Painter, 339 U.S. 629, 631-32 (1950).

86. AMILCAR SHABAZZ, ADVANCING DEMOCRACY: AFRICAN AMERICANS AND THE
STRUGGLE FOR ACCESS AND EQUITY IN HIGHER EDUCATION IN TEXAS 5 (2004) (describing
the Mexican American population as not having experienced the same legal exclusion as
African Americans at the University of Texas).

87. The first Chinese Exclusion case decided by the Supreme Court, Chae Chan
Ping v. United States, established the plenary power doctrine. Chae Chan Ping v. United
States, 130 U.S. 581, 606 (1889); see also Tamra M. Boyd, Note, Keeping the Constitution’s
Promise: An Argument for Greater Judicial Scrutiny of Federal Alienage Classifications,
54 STAN. L. REV. 319, 330 (2001) (“The plenary power doctrine was first announced in
1889 in Chae Chan Ping v. United States, commonly called the Chinese Exclusion Case.”).

88. Fong Yue Ting v. United States, 149 U.S. 698, 729, 732 (1893).

89. Id. at729.

90. Id. at 729-30.

91.  See id. at 729 (“The competency of all witnesses, without regard to their color, to
testify in the courts of the United States, rests on acts of Congress, which Congress may
at its discretion modify or repeal.”). The statutory requirement of testimony of “at least
one credible white witness” persisted even after blacks obtained the legal right to
naturalization themselves. See John Tehranian, Performing Whiteness: Naturalization
Litigation and the Construction of Racial Identity in America, 109 YALE L.J. 817, 818-19
(2000) (chronicling events following the Civil War, when blacks first qualified for
naturalization).

92. Fong Yue Ting, 149 U.S. at 730.

93.  See Enid Trucios-Haynes, The Legacy of Racially Restrictive Immigration Laws
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The district court held in In re Akhay Kumar Mozumdar, as had
some other courts, that high-caste Hindus qualify as white because
they are “white enough to prove that their blood is quite pure.”
However, in United States v. Thind,” the Supreme Court overruled
this and similar cases by concluding that high-caste East Indians
could not naturalize because they did not meet the “statutory
category as white persons.”™ Professor Taunya Lovell Banks has
explored the categorization of more recent Asian immigrants,
especially in the South, and concluded that at times Asians,
although not classified as white, have distanced themselves from
black Americans so as to be placed in a middle category between
white privilege and black subordination.”

Prior to the Supreme Court’s decision in Loving v. Virginia,
invalidating antimiscegenation laws,” the Supreme Court of
California had invalidated its own state’s antimiscegenation law.
The California law provided “no license may be issued authorizing
the marriage of a white person with a Negro, mulatto, Mongolian,
or member of the Malay race.” The statute was challenged because
Andrea Perez, a Mexican American, and Sylvester Davis, a black
American, were denied a marriage license.'” Andrea Perez listed
her race as “white.”’” While most antimiscegenation laws, such as
the Virginia law'” at issue in Loving v. Virginia, included
Chicano/as and Latino/as in the list of “colored persons” prohibited
from marrying a white person, California’s did not."”

2

and Policies and the Construction of the American National Identity, 76 OR. L. REV. 369,
405 (1997) (citing In re Akhay Kumar Mozumdar, 207 F. 115 (E.D. Wash. 1913)).

94.  Mozumdar, 207 F. at 117.

95.  United States v. Thind, 261 U.S. 204 (1923).

96. Id. at 210; see also Revised Statutes § 2169 (1874) (providing that the provisions
of the Naturalization Act “shall apply to aliens [being free white persons and to aliens] of
African nativity and to persons of African descent” (alteration in original)).

97. Taunya Lovell Banks, Both Edges of the Margin: Blacks and Asians in
Mississippi Masala, Barriers to Coalition Building, 5 ASIAN L.J. 7, 7-9 (1998).

98. Loving v. Virginia, 388 U.S. 1, 12 (1967) (holding laws “restricting freedom to
marry solely because of racial classifications” violate Equal Protection and Due Process).

99. Perez v. Lippold, 198 P.2d 17, 18 (Cal. 1948) (quoting CAL. Civ. CODE §§ 60
(repealed 1959), 69 (amended 1959)). The California reporter styles the case as Perez v.
Sharp, 32 Cal. 2d 711 (1948).

100.  Perez, 198 P.2d at 18.

101. Id.; see also Kevin R. Johnson & Kristina L. Burrows, Struck by Lightning?
Interracial Intimacy and Racial Justice, 25 HUM. RTS. Q. 528, 531-42 (2003) (book review)
(discussing Perez v. Lippold).

102. “[Clolored persons”—be they African American, Native American, Asian
American, Chicano(a)/Latino(a) or any admixture thereof—could marry each other as they
would; the white race, for whose protection the statute was designed, would take no
notice. VA. CODE ANN. §§ 20-57 (repealed 1968).

103. Compare CAL. C1v. CODE § 60 (repealed 1959) (“All marriages of white persons
with negroes, Mongolians, members of the Malay race, or mulattoes are illegal and void.”),
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Some scholars have suggested that some Mexicans have
sought to be in the “other white” category to achieve and
maintain privilege' and that inter-ethnic discrimination among
Latino/as contributes to antiblack sentiments and the
idealization of whiteness.'” Further, it is suggested that, in
addition to individual attempts to assert a white identity, the
extension of white identity to some racialized groups has
originated from societal forces.'"” Professor Tanya Herndndez
observes, “There is also the societal dynamic of particular ethnic
groups being offered certain facets of white privilege in order to
lessen their interest in forming alliances with other racially
subordinated groups.”” Similarly, Professors Guinier and Torres
have stated, “[b]ly offering this option of whiteness over time to
selected nonblack nonwhites, the racial binary of black and white
is preserved and race in the United States is made more
manageable for those seeking to hold onto zero-sum power.”'”

Although some distancing by recent immigrants may be
based upon attitudes that existed before the new immigrant
reached the United States, the racial hierarchy and the benefit of
whiteness encountered upon arrival leads to further incentives
for distancing.'” In 2000, the New York Times reported a story

with VA. CODE ANN. §§ 20-57 (repealed 1968) (“Marriages void without decree.—All
marriages between a white person and a colored person shall be absolutely void without
any decree of divorce or other legal process.”). A “white person” was defined to mean “such
person as has no trace whatever of any blood other than Caucasian; but persons who have
one-sixteenth or less of the blood of the American Indian and have no other non-Caucasic
blood shall be deemed to be white persons.” VA. CODE ANN. §§ 20-54 (repealed 1968).

104. See generally 1AN F. HANEY LOPEZ, RACISM ON TRIAL: THE CHICANO FIGHT FOR
JUSTICE 3 (2003) (distinguishing between the term “Mexican Americans,” which denotes
“Mexican community members who insisted that Mexicans are white,” and “Chicanos,”
which describes “those who argued instead that Mexicans constitute a non-white race”);
Ariela J. Gross, Texas Mexicans and the Politics of Whiteness, 21 LAW & HIST. REV. 195,
197-98 (2003) (reporting that some Mexicans called themselves white to evade Jim Crow
segregation); George A. Martinez, The Legal Construction of Race: Mexican—-Americans
and Whiteness, 2 HARV. LATINO L. REV. 321, 322-23 (1997) (“[IIt is hardly surprising that
minorities have often sought to ‘pass’ as white.”); Stephanie M. Wildman, Reflections on
Whiteness and Latina/o Critical Theory, 2 HARV. LATINO L. REV. 307, 309-16 (1997)
(observing how “blurriness” amongst race, nationality, and ethnicity “maintain the
dominant cultural status quo that privileges whiteness”).

105. Hernéandez, supra note 76, at 264 (defining inter-ethnic discrimination as
discrimination among nonwhite racial and ethnic groups).

106.  See generally Neil Gotanda, Comparative Racialization: Racial Profiling and the
Case of Wen Ho Lee, 47 UCLA L. REV. 1689 (2000) (“[I]llustrat[ing] the comparison of
African American and Asian American racialization through the use of...racial
profiling.”).

107. Hernéndez, supra note 76, at 307 n.234.

108. GUINIER & TORRES, supra note 8, at 227.

109. See Hernandez, supra note 76, at 267 (discussing how both Latin
American/Caribbean racial attitudes and self-esteem-boosting led to the “manifestation of
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about two friends who had recently arrived in the United States
from Cuba."” They were best friends in Cuba, but racial
dynamics in the United States has separated them."" One, Joel,
has dark skin, and the other, Achmed, has light skin."” The story
reports they did not focus on racial differences in Cuba in part
because Fidel Castro had mandated that whites consider blacks
as equals.”” In Miami they found a deeply segregated city."* Joel
moved to a neighborhood with black Americans and black
Latino/as."” Achmed moved to a white neighborhood and has
white friends."® He learned from other white Cubans and now
believes “American blacks . . . are to be avoided because they are
delinquent and dangerous and resentful of whites.”""" Joel found
that whites saw him as black and black Americans saw him as
Cuban."® Achmed and Joel discovered “the color of their skin
defines the outlines of their lives.”"

As Professor Michael Eric Dyson has put it, “the perverse
ingenuity of whiteness is that it absorbs people by virtue of skin
color.”® Professor Angela Harris has considered the position of
black Americans who are defined by their skin color and their
difficulties of identifying with nonblack nonwhites who
nevertheless appear white (or are classified as white).”” While
some black Americans have also benefitted from white privilege,
it has been on an individual rather than group basis and
generally without conscious approval by whites or others.'*

Finally, a fourth source of the tension is ironically provided by
the civil rights movement of the 1960s. Two major pieces of

Latino racism in the United States”).
110.  Mirta Qjito, Best of Friends, Worlds Apart, N.Y. TIMES, June 5, 2000, at Al.
111. Id.

112. Id.
113. Id.
114. Id.
115. Id.
116. Id.
117. Id.
118. Id.
119. Id.

120. DYSON, supra note 83, at 127.

121. See generally Espinoza & Harris, supra note 12, at 507 (positing that the
“black/white binary problem” perpetuates racism and stifles progress toward a more
meaningful understanding of race).

122. See generally RACHEL F. MORAN, INTERRACIAL INTIMACY 42-48 (2001)
(demonstrating that Native Americans and Latinos could assimilate with whites, but
African Americans could only achieve white status by passing themselves as white);
Cheryl 1. Harris, Whiteness as Property, in CRITICAL RACE THEORY, supra note 81, at 276—
77 (chronicling the life of an African American woman who passed herself as white to
benefit from white privilege).
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legislation meant to provide justice for black Americans and people
seeking to enter the United States were enacted. These are the Civil
Rights Act of 1964 (CRA) and the 1965 amendments to the
Immigration and Nationality Act (INA)."” Much of the focus with
respect to the passage of the CRA was on improving the condition of
black Americans who, although no longer living under the bondage
of slavery, lived under a system of Jim Crow Laws and other forms
of discrimination.”” As the Supreme Court noted in Regents of the
University of California v. Bakke, “Over and over again, proponents
of the bill detailed the plight of Negroes seeking equal treatment.”*
In addition to making racial discrimination illegal in public places,
the CRA required employers to provide equal employment
opportunities.”” The CRA gave promise to black Americans who
hoped their social condition would be improved.

The 1965 amendments to the INA abolished the national
origins quota system, which had regulated the ethnic composition
of immigration.”” With the passage of time it became clear
President Johnson was wrong when he stated at the signing of
the bill: “This bill we sign today is not a revolutionary bill. It does
not affect the lives of millions. It will not restructure the shape of
our daily lives.”” The CRA and the 1965 amendments to the
INA, along with other legislation enacted in the 1960s during the

123. The 1965 amendments to the Immigration and Nationality Act are also
commonly known as the Hart—Cellar Act. CENTER FOR IMMIGRATION STUDIES, THREE
DECADES OF MASS IMMIGRATION: THE LEGACY OF THE 1965 IMMIGRATION ACT (Sept. 1995),
http://www.cis.org/articles/1995/back395.html; see also Lupe S. Salinas, Linguaphobia,
Language Rights, and the Right of Privacy, 3 STAN. J. CIv. RTS. & CIv. LIBERTIES 53, 76
(2007).

124.  See, e.g., Lisa R. Peterson, A Final Resolution of the Dispute Surrounding After-
Acquired Evidence as a Defense to Employment Discrimination, 1995 UTAH L. REV. 943,
960 (1995) (“[Tlhe two main objectives of the Civil Rights Act [are]: (1) deterrence of
discriminatory behavior and (2) compensation for victims of discrimination.”).

125. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 285 (1978) (citing 110 CONG.
REC. 6543-44, 7064—65 (1964) (statements of Sens. Humphrey and Ribicoff) (discussing
the hardships of African Americans who sought fair treatment prior to the enactment of
the CRA)).

126.  Civil Rights Act of 1964, Pub. L. No. 88-352, § 703(a), 78 Stat. 241, 255 (1964)
(codified at 42 U.S.C. § 2000e-2(a) (2000)) (“It shall be an unlawful employment practice
for an employer . . . to discriminate against any individual . . . because of such individual’s
race, color, religion, sex, or national origin . . ..”).

127. See Immigration and Nationality Act of 1952, Pub. L. No. 89-236, sec. 2,
§ 202(a), 79 Stat. 911, 911 (1965) (“No person shall receive any preference or priority or be
discriminated against in the issuance of an immigrant visa because of his race, sex,
nationality, place of birth, or place of residence . . ..”); see also Victor C. Romero, Critical
Race Theory in Three Acts: Racial Profiling, Affirmative Action, and the Diversity Visa
Lottery, 66 ALB. L. REV. 375, 383 (2003) (“In 1965 Congress abolished the national origins
quota system that had pegged new immigration from a certain country to the number of
United States residents of the same heritage.”).

128. CENTER FOR IMMIGRATION STUDIES, supra note 123.
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civil rights movement, seemed to have the goal of equalizing
access within the United States as well as equalizing entry into
the United States. When we reflect back on the results of both
laws together, however, we can see how they have perhaps
contributed to some of the conflict that seems to be present
between black Americans and noncitizens. The pre-1965 largely
European immigrant flows were replaced by large numbers of
immigrants of color.” Some have argued that unintended
consequences occurred when, within 5 years, the immigration of
Asians and Hispanics, primarily Mexicans, accounted for most of
the new immigrants admitted."” These new immigrants led to
some of the current debate over immigration that has persisted
for the last four decades. This debate primarily focuses on the
admission of the racialized immigrants—Latino/as, primarily
Mexicans, and Asians. These racialized immigrants also became
a focus of civil rights laws, which many black and white
Americans had considered as intending to provide equal access
for black Americans. Professor Johnson refers to this as the
black—white paradigm that has dominated civil rights law."™
This, like the other sources of tension, is complex and may defy
reason when further examined.

A close examination reveals many similarities between the
treatment of black Americans, Latino/as, Asians, and the newly
racialized group, Arabs, in civil rights law. In addition, there is
significant overlap because the groups are not mutually
exclusive. Some black Americans are immigrants and some
immigrants are black. Further, assigned classifications such as
African American and Hispanic do not accurately reflect the

129. See Stephen H. Legomsky, Immigration, Equality and Diversity, 31 COLUM. J.
TRANSNAT'L L. 319, 332 (1993) (recognizing that “prioritizing family unity tends today to
produce high numbers of Asian and Hispanic immigrants,” which in turn lowers the
previously high percentage of European immigrants); Romero, supra note 127, at 383
(“Because these [abolished national origins] quotas disproportionately benefited
Europeans, shelving the system adversely impacted their post-1965 immigration
prospects, leading instead to an overwhelming growth in Asian and Latin-American
family-based immigration.”).

130. See, e.g., Philip Martin & Peter J. Duignan, Hoover Institution, Making and
Remaking America: Immigration into the United States 7 (2003) (unpublished essay),
available at http://media.hoover.org/documents/he_25b.pdf (explaining that Senator
Edward Kennedy was “wrong” when he “asserted that the 1965 amendments would not
change the number or characteristics of immigrants arriving in the United States”
because the percentage of immigrants from Europe dropped by 37% after 1965 while the
percentage of immigrants from Latina America and Asia rose 24% and 35% respectively).

131. Johnson, supra note 2, at 45 (citing Richard Delgado, Rodrigo’s Fifteenth
Chronicle: Racial Mixture, Latino-Critical Scholarship, and the Black—White Binary, 75
TEX. L. REV. 1181 (1997); Juan F. Perea, The Black/White Binary Paradigm of Race: The
“Normal Science” of American Racial Thought, 85 CAL. L. REV. 1213 (1997)).
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composition of minority populations. The history of the
classification of people as white in immigration law and civil
rights law is also complex. A close examination reveals many
similarities between the experiences of black Americans and
racialized immigrants. As Professor Johnson has discussed
elsewhere, despite these “formidable barriers to coalitions of
color, both racism within minority communities toward other
minority communities and intra-minority group tensions,” as
well as the tendency to avoid discussion “because of their
sensitivity,” it is necessary to consider and address these issues if
“multiracial coalitions are to be fully realized.””

By discussing civil rights laws and struggles as they have
affected various groups, we gain a greater understanding of the
histories of various segments of the minority population. An
understanding of the immigrant population also serves to
facilitate these discussions. For example, many LatCrit scholars
have helped destroy the myth of the black—white paradigm as the
only basis for the development of civil rights law by writing about
cases that have involved other minority groups and their
racialized history.”” Significant cases that helped advance civil
rights but did not involve black American plaintiffs include
Rogers v. EEOC,"” which is generally cited as the first case to
recognize racial harassment as the basis for a hostile working
environment employment discrimination claim; Hernandez v.
Texas,” which was decided the same month as Brown v. Board of

132.  Kevin R. Johnson, The Struggle for Civil Rights: The Need for, and Impediments
to, Political Coalitions Among and Within Minority Groups, 63 LA. L. REV. 759, 766 (2003)
(discussing the necessity of forming minority coalitions despite the existence of barriers
that prevent their formation).

133. See, e.g., Laura E. Gémez, Off-White in an Age of White Supremacy: Mexican
Elites and the Rights of Indians and Blacks in Nineteenth-Century New Mexico, 25
CHICANO-LATINO L. REV. 9, 18-21 (2005) [hereinafter Gémez, Off-White] (discussing
congressional debates over how to treat Mexicans who joined the United States as a result
of the Treaty of Guadalupe Hidalgo); Laura E. Gémez, Race, Colonialism, and Criminal
Law: Mexicans and the American Criminal Justice System in Territorial New Mexico, 34
LAw & Soc’y REV. 1129, 1151-52 (2000) [hereinafter Gémez, Race] (stating that, after
becoming a part of the United States, Mexicans existed as a “racially subordinate group
relative to European—Americans”); Michael A. Olivas, Hernandez v. Texas, A Litigation
History, in “COLORED MEN” AND “HOMBRES AQUI” 209, 214-17 (Michael A. Olivas ed.,
2006) (describing the work done by Hispanic attorneys in Hernandez v. Texas, a civil
rights case involving a Hispanic plaintiff, which was decided by the Supreme Court
during the same month as Brown).

134. Rogers v. EEOC, 454 F.2d 234, 236, 240-41 (5th Cir. 1971) (holding that a
“Spanish surnamed” complainant could establish a Title VII violation by demonstrating
that her employer created an offensive work environment for employees by segregating
“Spanish surnamed” patients).

135. Hernandez v. Texas, 347 U.S. 475, 481-82 (1954) (holding that people of
Mexican descent were a separate class, distinct from whites, in the community in
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Education™ and recognized Mexican Americans as a distinct
class with the right to challenge systematic exclusion from juries;
and Westminster School District v. Mendez,”” which struck down
the segregation of Mexican American and Latin-descent school
children in Orange County, California.”® Justice Thurgood
Marshall, then working as an NAACP lawyer, was one of the
lawyers who argued on behalf of the plaintiffs as an amicus in
Mendez."” The work of LatCrit scholars also educates about the
experience of some Latino/as who, much like many black
Americans and Indians, became a part of the United States
involuntarily.'” Some parts of the United States were originally
part of Mexico. When the land was colonized, so were the
people.™!

Strategies used in obtaining rights for Mexican Americans
and black Americans paralleled each other and benefitted from
conversations between Mexican American lawyers and black

question and there had been a systematic exclusion of the members of such class from
jury service). See generally Olivas, supra note 133, at 209—22 (chronicling the history of
Hernandez and discussing the impact it had on the Mexican American civil rights
movement); Thomas A. Saenz, Mendez and the Legacy of Brown: A Latino Civil Rights
Lawyer’s Assessment, in SYMPOSIUM, REKINDLING THE SPIRIT OF BROWN V. BOARD OF
EDUCATION, 6 AFR.-AM. L. & POL’Y REP. 194; 11 ASIAN L.J. 276; 15 BERKELEY LA RAZA
L.J. 67; 19 BERKELEY WOMEN’S L.J. 395; CAL. L. REV. (2004) (discussing Mendez and
Brown and the effect each had on the Hispanic and black civil rights movements
respectively).

136. Brown v. Bd. of Educ., 347 U.S. 483, 494-96 (1954) (holding segregation on the
basis of race in public schools unconstitutional).

137. Westminster Sch. Dist. v. Mendez, 161 F.2d 774, 781 (9th Cir. 1947)
(invalidating the segregation of Mexican American children in public schools in Orange
County, California).

138. The Ninth Circuit found a constitutional violation by state officers in
discriminating against Mexican children because the state statute did not provide for
such discrimination. See id. (affirming the district court’s decision to end segregation of
Mexican American children in public schools).

139. Id. at 775.

140. See Johnson & Burrows, supra note 101, at 533 & n.28 (citing GEORGE J.
SANCHEZ, BECOMING MEXICAN AMERICAN: ETHNICITY, CULTURE, AND IDENTITY IN
CHICANO LOS ANGELES, 1900-1945 (1993)) (surmising that, from 1900 through World
War II, a large migration of Mexican immigrants to Los Angeles joined the established
Mexican American community). “In 1950, Hispanics constituted 7.2% of California’s
overall population. In Los Angeles County in 2001, roughly one-third of the population
was Hispanic, with the vast majority of Mexican ancestry. See generally VICTOR M. VALLE
& RODOLFO D. TORRES, LATINO METROPOLIS (2000) (analyzing the evolving political
economy of the greater Los Angeles area); Johnson & Burrows, supra note 101, at 533
n.28.

141. See generally Goémez, Off-White, supra note 133, at 18-21 (chronicling the
debates over whether to grant citizenship to the Mexicans who were “colonized” by the
United States as a result of the ratification of the Treaty of Guadalupe Hidalgo); Gémez,
Race, supra note 133, at 1151-52 (stating that after the Treaty of Guadalupe Hidalgo
Mexicans were “colonized” by the United States and existed as a “racially subordinate
group relative to European—Americans”).
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American lawyers.”” In the pursuit of immigrant rights,
particularly for the racialized immigrant population, coalitions
should be forged between citizens and immigrants rather than
focusing on the differences. As Professor Banks has commented
with respect to black Americans, “By drawing on their
experiences with racial discrimination, [they] have the capacity,
but not always the vision, to see and attack racial injustice
against other non-whites.”*

Professor Johnson states in his article, “Ultimately, the
stress of the mass disaster drove apart two minority communities
that, in certain ways, need each other—and will need each other
more in the future if they hope to secure mutually beneficial
social change.”* Successful coalitions cannot be formed unless
the inter-ethnic biases and nativist attitudes among nonwhite
racial and ethnic groups are fully recognized and confronted.

The candidacy of Senator Barack Obama (D-Ill.) for the
Democratic Party nomination for U.S. President is relevant to
this discussion in a number of ways. He has stressed the
importance of coalition building'” and demonstrated he is able to
bring together diverse groups of people. His candidacy, as well as
his personal background, also serves to test some of the
assertions I have made in this Article. Senator Obama is
personally a convergence of a black American: he is a son of an
immigrant; he is biracial (black father and white mother); he is
the grandson of white farmers; and he is a U.S. citizen with close
relatives who are citizens of other countries.'*

B. The Mistreatment of Immigrants

Johnson concludes that many immigrants both lawful and
undocumented have been mistreated in that they “hold second
class status” in the United States and “constitute part of a low

142.  See Olivas, supra note 133, at 214-17 (describing the collaboration that occurred
between black attorneys for the NAACP and Hispanic attorneys for LULAC leading up to
the presentation of Brown and Hernandez before the Supreme Court).

143.  Banks, supra note 97, at 34.

144. Johnson, supra note 2, at 63; see also Johnson, supra note 132, at 767-71
(discussing the need to form minority coalitions in order to fight racism in the United
States).

145. See, e.g., Senator Barack Obama, Remarks to the National Council of La
Raza (July 22, 2007), transcribed at http://www.barackobama.com/2007/07/22/
remarks_of_senator_barack_obam_21.php (discussing the importance of minorities
forming coalitions to work together to effect change for the future of America).

146. See Scott L. Malcomson, An Appeal Beyond Race, N.Y. TIMES, Aug. 1, 2004, at
A5 (positing that Barack Obama’s diverse racial background makes him a unique and
unifying political figure).
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wage caste of color.”” The United States has a mixed history
with respect to the treatment of immigrants. Traditionally, the
harshest treatment has come in the context of immigration
regulation. Until recently, immigrants have received more
favorable treatment regarding the extension of rights and
protections in other areas. The analysis in both areas revolves
around a citizen-immigrant paradigm—citizens are entitled to
some rights that are not extended to noncitizens. As Professor
Stephen Legomsky has stated, “In the United States, the most
significant legal consequence of citizenship is freedom from
immigration laws.”* By examining the treatment of immigrants
generally, and more specifically with respect to the Katrina
disaster, we can perhaps begin to answer the question of when
citizenship matters. As Professor Medina puts it:

The question remains: Are those that see the issue as one of
citizenship really suggesting that only citizens were
entitled to rescue and humane treatment? We are facing
this question today in the United States in a number of
contexts, not just in terms of our response to natural
disasters. We owe it to ourselves and our national
consciousness to more thoroughly analyze and inform our
answers."

1. Citizenship Matters. Race matters, class matters, and
citizenship matters. Most would agree issues of race and class
should be irrelevant to the decisions of fairness and justice with
respect to governmental determinations. Nonetheless, as Katrina
demonstrated, differences in race and class do matter. Katrina
also confirmed that citizenship matters. There is less agreement
as to when and how citizenship matters. In immigration law and
policy, it is clear citizenship matters. Under the INA, there are
basically two categories: citizens'” and others—noncitizens or

147.  Johnson, supra note 2, at 22.

148. STEPHEN H. LEGOMSKY, IMMIGRATION AND REFUGEE LAW AND POLICY 1350 (4th
ed. 2005).

149. Medina, supra note 48, at 19-20.

150. All U.S. citizens are nationals, but not all nationals are citizens. See 8 U.S.C.
§ 1452(b) (2000) (“A person who claims to be a national, but not a citizen, of the United
States may apply to the Secretary of State for a certificate of noncitizen national status.”);
Immigration and Nationality Act of 1952, Pub. L. No. 414, § 101(a)(22), 66 Stat. 163, 169
(1952) (codified as amended at 8 U.S.C. § 1101(a)(22) (2000)) (“The term ‘national of the
United States’ means (A) a citizen of the United States, or (B) a person who, though not a
citizen of the United States, owes permanent allegiance to the United States.”). The INA’s
definition of citizen is consistent with the general definition found in Merriam—Webster’s
Collegiate Dictionary: “A native or naturalized person who owes allegiance to a
government and is entitled to protection from it.” MERRIAM—WEBSTER’S COLLEGIATE
DICTIONARY 226 (11th ed. 2003). Thus, a noncitizen is a person who does not owe
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“aliens.” The INA further divides aliens into categories based
on their admission status. Generally, there are noncitizens who
are admitted as lawful permanent residents and those admitted
on a temporary basis."” The immigrant status of a person drives
many legal issues that arise outside of immigration law.

Professor Johnson’s powerful arguments for the humane
treatment of noncitizens raise a question about his use of
terminology as well as the most central question—should all
noncitizens be treated the same as citizens? He often uses the
term “immigrant” or “noncitizen” interchangeably, and it appears
he generally includes all four categories of noncitizens: (1) those
admitted as lawful permanent residents; (2) those admitted for
temporary purposes; (3) those who have remained after their
initial authorization has expired; and (4) those present in the
United States without having received authorization to enter—
the undocumented.”™ However, the treatment of persons in each
group is largely dependent upon their constitutional status.

As Professor Johnson points out, the application of the
constitutional theory of the plenary power doctrine gives great
deference to the political branches in the establishment of
substantive immigration regulation of all four groups.”™ Racial
discrimination,'” gender discrimination," class discrimination,"
and limits on the application of the Bill of Rights have all been
upheld as valid exercises of congressional authority to regulate
immigration."” Constitutional protection is only clearly extended

allegiance to the state in which he or she currently resides. Article 1 of the United Nations
Declaration on the Human Rights of Individuals Who Are Not Nationals of the Country in
Which They Live defines an alien simply as “any individual who is not a national of a
State in which he or she is present.” Declaration on the Human Rights of Individuals Who
Are Not Nationals of the Country in Which They Live, G.A. Res 40/144, art. 1, U.N.
GAOR, Supp. No. 53, U.N. Doc. A/RES/40/53 (Dec. 13, 1985).

151. As defined in the Immigration and Nationality Act of 1952, an “alien’ means
any person not a citizen or national of the United States.” Immigration and Nationality
Act of 1952, Pub. L. No. 414, § 101(a)(3), 66 Stat. 163, 166 (1952) (codified as amended at
8 U.S.C. § 1101(a)(3) (2000)).

152. See generally 8 TU.S.C. §§1181-1188 (2000) (establishing admission
requirements for temporary and permanent resident aliens).

153. See generally Johnson, supra note 2 (arguing for humane treatment for all
immigrants regardless of their classification).

154. Id. at 33-36 (applying the plenary power doctrine to immigration regulation).

155. Chae Chan Ping v. United States, 130 U.S. 581, 609-11 (1889) (upholding racial
discrimination as a valid exercise of Congressional authority to regulate immigration).

156.  Fiallo v. Bell, 430 U.S. 787, 798-800 (1977) (upholding immigration provisions
that denied preferential status based on the relationship between an illegitimate child
and natural father, as opposed to the mother).

157. Chae Chan Ping, 130 U.S. at 609—11 (upholding immigration restrictions that
applied).

158. However, the Supreme Court has extended First Amendment protections of
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to procedural due process issues in immigration matters.”” Until
the INA was amended in 1996 to change the focus from “entry” to
“admission,” it seemed clear all noncitizens were entitled to
procedural due process protections once they had entered the
United States, even those who had entered without
authorization.'” Under the plenary power doctrine, the Supreme
Court has decided congressional authority over immigration is
limited by the Due Process Clause with respect to procedural
matters but congressional authority over substantive
immigration decisions to exclude or expel is “largely immune
from judicial inquiry or interference.””® Even the entry and right
to remain for lawful entrants is conditional, subject to the terms
and limitations imposed by Congress at the time of entry or
later.'”

The discrimination and harsh treatment permitted under
immigration regulation includes removal from the country,
separation of families, and lengthy detentions.'” Outside of the
immigration context, immigration status matters with respect
to access to public resources and protections under various laws.
However, early in U.S. history, even though the Supreme Court
upheld discriminatory immigration laws as constitutional, it

freedom of speech and freedom of the press to “aliens residing in this country.” Bridges v.
Wixon, 326 U.S. 135, 148 (1945); see also United States v. Verdugo-Urquidez, 494 U.S.
259, 272-73 (1990) (adding more requirements for entitlement to the benefits of the
Fourth Amendment, for example voluntary presence in the territories of the United
States and requiring substantial connections). In order for the Fourth Amendment to
apply to an alien, however, the alien must have a voluntary association with and
substantial relations to the polity of the United States. See id.

159. See Wong Wing v. United States, 163 U.S. 228, 241-42 (1896) (holding that
undocumented immigrants are covered by the Due Process Clause and must be accorded
Fifth and Sixth Amendment rights).

160. See Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(ITRIRA), Pub. L. No. 104-208, § 1, 110 Stat. 3009-546, 3009-546; see also Aaron G.
Leiderman, Note, Preserving the Constitution’s Most Important Human Right: Judicial
Review of Mixed Questions Under the Real ID Act, 106 COLUM. L. REV. 1367, 1369-70
(2006) (describing how the ITRIRA reduced due process rights of noncitizens).

161. See Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) (upholding the
constitutionality of the Alien Registration Act, which authorized the deportation of legal
resident aliens who were members of the Communist Party).

162. See generally Siegfried Hesse, The Constitutional Status of the Lawfully
Admitted Permanent Resident Alien: The Inherent Limits of the Power to Expel, 69 YALE
L.J. 262 (1959) (chronicling the congressional and judicial history granting the
government extensive power to expel legal resident aliens); Siegfried Hesse, The
Constitutional Status of the Lawjfully Admitted Permanent Resident Alien: The Pre-1917
Cases, 68 YALE L.J. 1578, 1590-91 (1959) (“Once an alien has obtained entrance, he is
still subject to regulation with respect to his naturalization . .. .”).

163. See 8 U.S.C. §§ 1226-1227, 1231 (2000) (providing for deportation of certain
immigrants for various reasons and for maximum detention periods of immigrants to be
deported).
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extended constitutional protections in other areas. For example,
although the Court upheld congressional discrimination against
Chinese in immigration admissions, deportations, and exclusion
from eligibility for citizenship, the Supreme Court held that
noncitizens had substantive rights under the Constitution in
nonimmigration areas.'® Federal, state, and local government
actions that imposed disabilities on noncitizens raised new
constitutional claims. In the 1886 case Yick Wo v. Hopkins, the
Supreme Court heard a constitutional challenge to a San
Francisco city health ordinance that required owners of
laundries in wooden buildings to obtain licenses.'® Both whites
and Chinese owned laundries in wooden buildings.'” However,
all Chinese were denied licenses, and virtually all whites
received licenses.'” Yick Wo, an undocumented noncitizen, was
jailed when he refused to pay a fine for operating a laundry
without a license.'” He based his challenge on the Due Process
and Equal Protection Clauses of the Fourteenth Amendment,
which state: “[N]or shall any state deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.””
The Court held that these Fourteenth Amendment provisions
are not confined to the protection of citizens.' It concluded that
the “provisions are universal in their application, to all persons
within the territorial jurisdiction, without regard to any
differences of race, of color, or of nationality; and the equal
protection of the laws is a pledge of the protection of equal
laws.”™ The Court unanimously held that “aliens” within the
United States are persons entitled to the “equal protection of
the laws,” in which aliens as well as citizens participate.'”

164. See Yick Wo v. Hopkins, 118 U.S. 356, 368-69 (1886) (extending equal
protection rights to Chinese immigrants); see also Wong Wing, 163 U.S. at 237-38
(extending Fifth and Sixth Amendment rights to Chinese immigrants).

165.  Yick Wo, 118 U.S. at 368.

166. Id. at 374.

167. See id. (“[Wlhile this consent of the supervisors is withheld from [the
petitioners] and from two hundred others who have also petitioned, all of whom happen to
be Chinese subjects, eighty others, not Chinese subjects, are permitted to carry on the
same business under similar conditions.”).

168. Id. at 356-57.

169. U.S. CONST. amend. XIV, § 1.

170.  Yick Wo, 118 U.S. at 369.

171.  Id.

172.  Id. (“The questions we have to consider and decide in these cases, therefore, are
to be treated as involving the rights of every citizen of the United States equally with
those of the strangers and aliens who now invoke the jurisdiction of the court.”).
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Even in matters related to immigration law, the Supreme
Court has held that noncitizens are persons under the
Fourteenth Amendment and guaranteed Fifth Amendment due
process. In the 1896 case of Wong Wing v. United States, the
Court scrutinized a federal statute that made a noncitizen found
to be in the country illegally subject to one year of imprisonment
at hard labor prior to his deportation.”” The noncitizen was
afforded only a summary hearing."™ The Court concluded that a
judicial trial is required before an alien is subjected to a criminal
punishment and that undocumented immigrants are covered by
the Due Process Clause and must be accorded Fifth and Sixth
Amendment rights.'”

Constitutional protections have also been extended in public
resources cases.~ Although the federal government has
traditionally been allowed to withhold certain public resources
from immigrants and penalize immigrants in other ways, states
were generally prohibited from doing so. State alienage
discrimination regulations generally were found: (1) to be
preempted by federal law enacted under the federal authority
over immigration;'” and/or (2) to violate the Fourteenth
Amendment Equal Protection Clause." The Supreme Court
developed this jurisprudence primarily through four cases.

The first was Graham v. Richardson, in which a unanimous
Supreme Court held in 1971 that a state classification based on
alienage is subject to strict scrutiny under the Equal Protection
Clause."” The Court held that alienage, like race, was a suspect

173.  Wong Wing v. United States, 163 U.S. 228, 229-33 (1896).

174. Id.

175. Id. at 237 (“It is not consistent with the theory of our government that the
legislature should, after having defined an offence as an infamous crime, find the fact of
guilt, and adjudge the punishment by one of its own agents.”).

176. See, e.g., Plyler v. Doe, 457 U.S. 202, 238-40 (1982) (striking down a Texas law
that denied funding for the provision of public education for children who were illegal
immigrants); Graham v. Richardson, 403 U.S. 365, 366—67, 381-83 (1971) (striking down
an Arizona statute that denied welfare benefits to noncitizens).

177. See, e.g., De Canas v. Bica, 424 U.S. 351, 355-65 (1976) (establishing a three-
prong test for determining whether a state law respecting immigration was preempted by
federal law); Loucas Petronicolos & William S. New, Anti-Immigration Legislation, Social
Justice, and the Right to Equal Educational Opportunity, 36 AM. EDUC. RES. J. 373, 377
(1999) (discussing the three-prong test in De Canas).

178. See Plyler, 457 U.S. at 238-40 (finding that exclusion of undocumented
immigrant children from Texas schools violated the Equal Protection Clause of the
Fourteenth Amendment); Graham, 403 U.S. at 36667, 382—-83 (holding a fifteen-year
residency requirement for welfare benefits violates the Equal Protection Clause of the
Fourteenth Amendment).

179. Graham, 403 U.S. at 371-72 (finding immigrants were a “prime example of a
‘discrete and insular minority,” whose rights require strong constitutional protections
(quoting United States v. Carolene Prods., 304 U.S. 144, 152 n.4 (1938)).
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classification and struck down an Arizona state law that denied
welfare benefits to all noncitizens."

In 1976, the next two public resource and penalty cases were
decided. In De Canas v. Bica, the Court upheld a California
statute that prohibited employers from knowingly hiring illegal
aliens if doing so would adversely affect lawful resident
workers."” The challenge was based not on the Equal Protection
Clause but rather on claims the statute violated the Supremacy
Clause and interfered with congressional power to regulate
immigration and naturalization."” The Court reasoned that the
bar on employment of undocumented immigrants was consistent
with the federal policy of allowing states to protect their domestic
labor market."

In Mathews v. Diaz, the Court rejected a Fifth Amendment
Due Process challenge to a Social Security Act provision that
made the Medicare Part B supplemental medical insurance
program available to citizens sixty-five or older but denied
eligibility to aliens unless they had been admitted for permanent
residence and had also resided in the United States for at least
five years."™ Applying a more relaxed level of scrutiny to alienage
discrimination created by Congress, the Court found the statute
was constitutional.'” Justice Stevens stated in the majority

180. Id. at 374-75. But see Foley v. Connelie, 435 U.S. 295-96, 300 (1978) (using only
ordinary scrutiny to uphold a New York statute that prevented aliens from becoming
state police). The Supreme Court in Foley concluded that, because law officers exercise
considerable discretion in enforcing public policy, application of strict scrutiny was not
required. Id. at 296-300. Thus, states are only required to show a rational basis for
alienage discrimination with respect to government positions that involve discretionary
decisionmaking. Id. Otherwise, Chief Justice Burger reasoned, the requirement for more
scrutiny would “obliterate all the distinctions between citizens and aliens, and thus
depreciate the historic values of citizenship.” Id. at 295.

181. See De Canas, 424 U.S. at 352, 365 (upholding CAL. LAB. CODE § 2805(a) (West
1971) (repealed 1988)).

182. Id. at 354 (explaining that the California appellate courts had found the statute
unconstitutional as an encroachment on the federal government’s exclusive power to
regulate immigration).

183. Id. at 356-57 (finding that the statute regulating the employment of illegal
immigrants was within California’s police power to protect the state’s legal workforce).
The Court then established a three-prong test to determine the constitutionality of a
statute or policy. Id. at 356—64; see also Petronicolos & New, supra note 177, at 377
(“First, does the state require its agents to make independent determination of who is and
who is not in this country in violation of immigration laws, report such determination to
state and federal authorities, or cooperate with INS, solely for ensuring that such persons
leave the country? Second, is there an independent showing that Congress intended to
occupy the field that the statute attempts to regulate? Third, do the provisions of the state
statute or policy make compliance with federal laws impossible? An affirmative answer to
any of these questions nullifies the legitimacy of the statute.”).

184. Mathews v. Diaz, 426 U.S. 67, 69-70 (1976).

185. Id. at 82-83 (“In short, it is unquestionably reasonable for Congress to make an
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opinion, “The fact that an Act of Congress treats aliens
differently from citizens does not in itself imply that such
disparate treatment is ‘invidious.”® He further reasoned that
exclusion based upon the character and duration of the
noncitizen’s residence was not “wholly irrational” and served a
legitimate fiscal interest.”” Under what became known as the
Permanently Residing Under Color Of Law (PRUCOL)
doctrine,' the federal government limited the receipt of benefits,
including Medicaid and Aid to Families with Dependent Children
(AFDC) benefits, to lawful permanent residents and PRUCOL
noncitizens."” PRUCOL included conditional residents, parolees,
Cuban/Haitian entrants, temporary resident aliens, and persons
admitted as refugees or granted asylum." This category did not
include undocumented persons and nonimmigrants."

The fourth and most significant case regarding the
constitutionality of denying public resources and protections to
noncitizens is the 1982 case Plyler v. Doe."” In a 5 to 4 majority
opinion, the Supreme Court held that the undocumented
children of wundocumented immigrants are entitled to
Fourteenth Amendment equal protection.'” The Court struck

alien’s eligibility depend on both the character and the duration of his residence.”).

186. Id. at 80 (demonstrating instances in which an immigrant could be denied
welfare benefits in a noninvidious manner, including an “overnight visitor, the unfriendly
agent of a hostile foreign power, the resident diplomat, [or] the illegal entrant”).

187. Id. at 83 (applying rational basis scrutiny). But c¢f. Hampton v. Mow Sun Wong,
426 U.S. 88, 102-03, 116-17 (1976) (using rational basis scrutiny to find an alienage rule
adopted by executive agencies violated the Due Process and Equal Protection Clauses and
legal aliens’ right to liberty).

188. See Michael A. Olivas, IIRIRA, the DREAM Act, and Undocumented College
Student Residency, 30 J.C. & U.L. 435, 454 (2004) (analyzing the challenges faced by
undocumented college applicants and students in the United States); see also John W.
Guendelsberger, Equal Protection and Resident Alien Access to Public Benefits in France
and the United States, 67 TUL. L. REV. 669, 720 & n.189 (1993) (providing a detailed
description of PRUCOL aliens and defining them generally as “aliens residing with the
knowledge and acquiescence of the government”).

189. See 42 U.S.C. § 1382c(a)(1)(B)(i) (2000); Social Security Administration, 20
C.F.R. §§416.200, 416.202 (1992) (adopting the PRUCOL category for supplemental
security income eligibility).

190. See Sharon F. Carton, The PRUCOL Proviso in Public Benefits Law: Alien
Eligibility for Public Benefits, 14 NovA L. REvV. 1033, 1050-51 (1990) (listing seven
categories of PRUCOL noncitzens).

191.  See id.; see also Guendelsberger, supra note 188, at 720 n.189.

192.  Plyler v. Doe, 457 U.S. 202 (1982). For a discussion of the facts involved and the
Court’s analysis, see Michael A. Olivas, Plyler v. Doe, The Education of Undocumented
Children, and the Polity, in IMMIGRATION STORIES 197, 199-210 (David A. Martin & Peter
H. Schuck eds., 2005).

193. See Plyler, 457 U.S. at 210 (finding that the undocumented children of
undocumented immigrants are “persons within the jurisdiction” of the state of Texas and
are therefore entitled to Fourteenth Amendment rights).
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down a Texas statute that withheld from local school districts
any state funds for the education of children who were not
“legally admitted” into the United States and did not pay
tuition.” More generally, the Supreme Court ruled states and
school districts could not deny K—-12 education to undocumented
children residing in their borders without showing a substantial
state interest.'” The Court noted that, since the late nineteenth
century, unauthorized entry has been prohibited and was
eventually made a crime."” The Court considered evidence that,
despite the laws, three to six million persons have entered the
United States without proper documentation authorizing their
entry, and many of these undocumented adults brought children
with them."”” With respect to the children, the majority quickly
resolved what it determined to be its first inquiry—whether
equal protection extended to the undocumented.” The Court
concluded equal protection is not confined to the protection of
citizens and, “[wlhatever his status under the immigration laws,
an alien is surely a ‘person’ in any ordinary sense of that
term.”” Thus, presence in the country secures Fifth and
Fourteenth Amendment due process and equal protection
guarantees.”” However, Justice Brennan, writing for the
majority, also found that persons of undocumented or illegal
immigration status are not members of a “suspect class” in need
of “extraordinary protection from the majoritarian political
process”™' requiring strict scrutiny.”” The fact of their voluntary
illegal entry removed the undocumented immigrants from the
suspect class.”

194. Id. at 205.

195. Id. at 228-30 (asserting that education is vital and necessary for any child to
succeed in life and finding the State of Texas’s arguments for the protection of their fiscal
and educational resources unpersuasive).

196. Id. at 205 (citing 8 U.S.C § 1325 (1976) (criminalizing unsanctioned entry into
the United States)).

197. Id. at 218 n.17 (citing Joint Hearing Before the Subcomm. on Immigration,
Refugees, and Int'l Law of the H.R. Comm. on the Judiciary and the Subcomm. on
Immigration and Refugee Policy of the S. Comm. on the Judiciary, 97th Cong. 9 (1981)
(testimony of William French Smith, Att’y Gen. of the United States)).

198. Id. at 215.

199. Id. at 210; see also Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (invalidating
the arrests of several Chinese immigrants for the violation of a San Francisco statute that
was discriminatorily enforced against them).

200.  Plyler, 457 U.S. at 210.

201. Id. at 216 & n.14 (citing San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1,
28 (1973)).

202. Id. at 219 n.19 (refusing to extend suspect class protections to illegal aliens
whose entry into the United States was the “product of voluntary action”).

203. Id.
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Having concluded equal protection applies, Justice Brennan
began the next inquiry, which flows from the fact the Equal
Protection Clause directs that “all persons similarly
circumstanced shall be treated alike.” Since the undocumented
are not a suspect class and education is not a fundamental
right,”” to justify discrimination against a discrete group of
innocent children the state’s denial “must be justified by a
showing that it furthers some substantial state interest.”” The
State was found to not have articulated such an interest.””” Nor
could the State demonstrate imposition of any significant
burden.””

Justice Brennan’s opinion, written twenty-five years ago,
sounds as if it was written today. He commented that the
Attorney General had noted that many of the undocumented
immigrants could acquire legal status and many were “unlikely
to be displaced from our territory.”™ He also noted that the
district court had concluded that the undocumented were persons
“whose presence is tolerated, whose employment is perhaps even
welcomed, but who are virtually defenseless against any abuse,
exploitation, or callous neglect to which the state or the state’s
natural citizens and business organizations may wish to subject
them.” Similarly, Justice Powell, in a concurring opinion, noted
that the undocumented immigrants were present because
Congress had “not provided effective leadership in dealing with
this problem.”™" Justice Brennan seemed to invite Congress to
adequately address the problems of lax enforcement of the
borders and the unequal treatment of immigrants in the
following statement:

Sheer incapability or lax enforcement of the laws barring
entry into this country, coupled with the failure to establish
an effective bar to the employment of undocumented aliens,
has resulted in the creation of a substantial “shadow
population” of illegal migrants—numbering in the

204. Id. at 216 (quoting F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415
(1920)).

205. Id. at 219 n.19, 223 (citing Rodriguez, 411 U.S. at 28-39).

206. Id. at 230.

207. Id.

208. Id. at 228 (“There is no evidence in the record suggesting that illegal entrants
impose any significant burden on the State’s economy.”).

209. Id. at 218 n.17 (citing Joint Hearing Before the Subcomm. on Immigration,
Refugees, and Int’l Law of the H.R. Comm. on the Judiciary and the Subcomm. on
Immigration and Refugee Policy of the S. Comm. on the Judiciary, 97th Cong. 9 (1981)
(testimony of William French Smith, Att’y Gen. of the United States)).

210. Id. at 219 n.18 (quoting Doe v. Plyler, 458 F. Supp. 569, 585 (E.D. Tex. 1978)).

211. Id. at 237 (Powell, J., concurring).
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millions—within our borders. This situation raises the
specter of a permanent caste of undocumented resident
aliens, encouraged by some to remain here as a source of
cheap labor, but nevertheless denied the benefits that our
society makes available to citizens and lawful residents.
The existence of such an underclass presents most difficult
problems for a Nation that prides itself on adherence to
principles of equality under law.*”

In 1986, Congress enacted the Immigration Reform and
Control Act of 1986 (IRCA)*’ in an attempt to address the issue
of large numbers of undocumented immigrants in the United
States and their ability to enter without authorization. IRCA
created a legalization program for many of the undocumented to
become permanent residents.”* In addition, Congress sought to
stop the flow of the undocumented by increased border control
and the establishment of employer sanctions, which would
impose penalties on employers who hired workers who where not
authorized to work in the United States.”” Of the estimated 4
million undocumented noncitizens in the United States in 1986,
approximately 2.7 million were legalized.”® The number
continued to grow to the current estimate of over 12 million

212. Id. at 218-19 (majority opinion).

213. Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359
(1986).

214. Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, § 201, 100
Stat. 3359, 3394 (1986).

215. See 8 U.S.C. § 1324a(a)(1)(A) (2000) (“It is unlawful for a person or other entity
to hire, or to recruit or refer for a fee, for employment in the United States an alien
knowing the alien is an unauthorized alien . . . with respect to such employment . . . .”).

216. For a discussion of the estimated undocumented in 1986, see Jeffrey S. Passel &
Karen A. Woodrow, Geographic Distribution of Undocumented Aliens Counted in the 1980
Census by State, 18 INT'L MIGRATION REV. 642, 665-67 (1984) (extrapolation based upon
1980 census and number of uncounted noncitizens); Note, Reexamining the
Constitutionality of Workplace Raids After the Immigration Reform and Control Act of
1986, 100 HARV. L. REV. 1979, 1996 n.108-09 (1987) (citing Immigration Control and
Legalization Amendments: Hearings on H.R. 3080 Before the Subcomm. on Immigration,
Refugees, and International Law of the House Comm. on the Judiciary, 99th Cong., 1st
Sess. 225 (1985) and telephone interview with Jeffrey Passel). The number of those
legalized has been reported in numerous reports. See, e.g., NANCY RYTINA, U.S.
IMMIGRATION AND NATURALIZATION SERVICE, IRCA LEGALIZATION EFFECTS: LAWFUL
PERMANENT RESIDENCE AND NATURALIZATION THROUGH 2001, at 3 (2002), available at
http://www.dhs.gov/xlibrary/assets/statistics/publications/irca0114int.pdf (“Nearly 2.7
million persons--nearly nine in ten applicants for temporary residence--were ultimately
approved for permanent residence.”); Jeffrey S. Passel, Undocumented Immigration to the
United States: Numbers, Trends and Characteristics, in ILLEGAL IMMIGRATION IN
AMERICA: A REFERENCE HANDBOOK 33-35 (David W. Haines & Karen E. Rosenblum eds.,
1999); U.S. COMM'N ON IMMIGR. REFORM, U.S. IMMIGRATION POLICY: RESTORING
CREDIBILITY 52 (1994) (noting that despite legalizing 2.7 million undocumented persons
in 1986, the number of undocumented immigrants as of 1994 continued to increase).
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undocumented.”’ As this number began to grow, states looked to
the federal government for relief from what they perceived as
increased financial burdens incurred because of the
undocumented present in their states. Some states filed lawsuits
to try and collect their increased costs,”* lobbied for more border
control, and enacted legislation with the dual purpose of limiting
state expenditures as well as discouraging undocumented
noncitizens from coming to their state.””

California’s Proposition 187 was one of the first state
legislative actions aimed at ending benefits to undocumented
immigrants. Proposition 187 was a ballot initiative submitted to
the voters of the state of California in the November 8, 1994
general election and was approved by a 59%-41% margin.””
Despite Plyler, the initiative sought to prevent undocumented
immigrants from receiving social benefits, including public
education.” In addition, school districts were compelled to
inform the state superintendent of public instruction, the state
attorney general, and the U.S. Immigration and Naturalization
Services (INS) about children and parents or guardians who were
determined or suspected to be violating federal immigration
laws.”” Citing Plyler, a federal district court struck down the law
and the State chose not to appeal.”

In an attempt to, among other things, relieve some of the
states’ burden, Congress enacted the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA).*
PRWORA made comprehensive changes to noncitizen eligibility

217. See PEW HISPANIC CTR, AMERICA'S IMMIGRATION QUANDARY: NO CONSENSUS ON
IMMIGRATION PROBLEM OR PROPOSED FIXES (Mar. 2006), http:/people-
press.org/reports/display.php3?ReportID=274; Stephen Ohlemacher, Number of Illegal
Immigrants Hits 12M, BREITBART.COM, Mar. 7, 2007, http://www.breitbart.com/
print.php?id=D8G6U2ko8&show_article=1.

218. State efforts to address the alleged financial burden of federal immigration
policies have involved suits filed by at least seven states, including Florida, Texas, and
California, to recoup those costs. See Mireya Navarro, Florida’s Plea for Immigration
Relief Fails, N.Y. TIMES, Dec. 21, 1994, at A20 (reporting that lawsuit filed by the state of
Florida resulted in dismissal by a U.S. district court in Miami, Florida, on December 20,
1994, and indications were that a federal court in Texas will reach a similar result).

219.  See 1994 California Voter Information, Analysis of Proposition 187 by the Legislative
Analyst, http://www.americanpatrol.com/REFERENCE/187AnalysisVoterInfo.html (last
visited Feb. 28, 2008).

220. Id.

221. See id. §§ 5-7 (excluding illegal aliens from public social services, publicly
funded health care, and public elementary and secondary schools).

222. Id.§1.

223. LULAC v. Wilson, 908 F. Supp. 755, 785, 787 (C.D. Cal. 1995).

224.  Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub.
L. No. 104-193, 110 Stat. 2105 (1996) (codified as amended in scattered sections of 8 and
42 U.S.C).
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for public benefits.”” PRUCOL eligibility was eliminated under
the new definition of a “qualified alien.” PRWORA also dictates
that a state may provide a state or local benefit that would
otherwise be prohibited under PRWORA only if the state enacts
a state law that “affirmatively provides for such eligibility.” In
its “[s]tatements of national policy concerning welfare and
immigration,” Congress addressed potential constitutional
challenges by including language meant to show that state laws
would satisfy a strict scrutiny analysis. First, it is stated that
such laws meet a “compelling government interest to enact new
rules for eligibility and sponsorship agreements in order to
assure that aliens be self-reliant in accordance with national
immigration policy.” It also states there was “a compelling
government interest to remove the incentive for illegal
immigration provided by the availability of public benefits.”
The Act also declares a state that uses the federal definition of
qualified alien will have selected the “least restrictive means
available for achieving the compelling governmental interest of
assuring that aliens be self-reliant in accordance with national
immigration policy.” Constitutional challenges to PRWORA
have been unsuccessful.”” These new restrictive measures were

225. For a thorough analysis of the effects of PRWORA, see Julia Field Costich,
Legislating a Public Health Nightmare: The Anti-immigrant Provisions of the “Contract
with America” Congress, 90 KY. L.J. 1043, 1048—-49, 1052-53 (2002).
226. See id. at 1053-54 (noting that the PRWORA definition abolishes the PRUCOL
doctrine). PRWORA defines a “qualified alien” as:
(1) an alien who is lawfully admitted for permanent residence under the [INA];
(2) an alien who is granted asylum under section 208 of [the INA]; (3) a refugee
who is admitted to the United States under section 207 of [the INA]; (4) an alien
who is paroled into the United States under section 212(d)(5) of [the INA] for a
period of at least 1 year; (5) an alien whose deportation is being withheld under
section 243(h) of [the INA] (as in effect prior to Apr. 1, 1997) or section 241(b)(3);
(6) an alien who is granted conditional entry pursuant to section 203(a)(7) of [the
INA] as in effect prior to Apr. 1, 1980; (7) an alien who is a Cuban/Haitian
Entrant (as defined by section 501(e) of the Refugee Education Assistance Act of
1980).

8 U.S.C. § 1641 (2000). The definition also includes an alien who has been battered or

subjected to extreme cruelty, or whose child or parent has been battered or subject to

extreme cruelty. Id.

227. 8 U.S.C. § 1621(d) (2000).

228. 8 U.S.C. § 1601(5) (2000).

229. 8U.S.C. § 1601(6) (2000).

230. 8U.S.C. § 1601(7) (2000).

231.  See, e.g., Chicago v. Shalala, 189 F.3d 598, 605-09 (7th Cir. 1999) (challenging,
unsuccessfully, provisions of the Act that disqualify most legal aliens from receiving food
stamps, Supplemental Security Income (SSI), and other welfare benefits on the basis the
restrictions violate the Fifth Amendment’s Due Process Clause). The court applied
rational basis scrutiny review in affirming grant of defendants’ motion to dismiss. Id. at
607; see also Aleman v. Glickman, 217 F.3d 1191, 1197, 1202-04 (9th Cir. 2000)
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viewed as consistent with the longstanding provisions in the INA
that were aimed at assuring new immigrants were self-sufficient,
were not competing with U.S. workers for jobs, and were not
likely to become a “public charge.”” Some of the changes in
PRWORA from its original harsher version were made after it
was reported that the elimination from coverage resulted in some
immigrants taking their own lives rather than face the harsh
consequences.””

As a result of the perceived permission from PRWORA for
intrusion into the regulation of immigrants, along with the
frustration experienced by the federal government’s inability to
control the borders as promised when IRCA was enacted, some
states and cities have not limited only benefits as provided under
PRWORA but also have begun to interpret existing laws and
enact new laws that would have the effect of exposing
immigrants, primarily undocumented immigrants, to other harsh
treatment. These laws include restrictions on health care,
licenses, employment, housing, and education.” Some states
have resisted implementation of severe measures and instead
opted to provide for services not covered under PRWORA.*”®
Other states are relying on PRWORA to eliminate all but
emergency health services, including denying noncitizens
preventive medical treatment such as prenatal care.” As

(upholding restrictions on foods stamps using rational basis review). One scholar has
suggested separation of powers plays a role. See Roger C. Hartley, Congressional
Devolution of Immigration Policymaking: A Separation of Powers Critique, 2 DUKE J.
CONST. LAW & PUB. PoL’Y 93, 100-09 (2007) (pointing out Congress has given the states
little authority to adopt policies affecting aliens).

232.  See generally Stephen H. Legomsky, Immigration, Federalism, and the Welfare
State, 42 UCLA L. REV. 1453, 1459-60 (1995) (demonstrating that immigrants who do not
maintain their own sustenance face problems with their status with U.S. authorities).

233.  See STEPHEN H. LEGOMSKY, IMMIGRATION AND REFUGEE LAW AND POLICY 1355—
57 (4th ed. 2005) (citing Bob Herbert, Op-Ed., In America; Throw Them Out, N.Y. TIMES,
Aug. 2, 1996, at A27); see also Bill Ong Hing, The Emma Lazarus Effect: A Case Study in
Philanthropic Revitalization of the Immigrant Rights Community, 15 GEO. IMMIGR. L.J.
47, 50 & n.11 (2000) (citing Nancy Weaver Teichert, Son’s Love Leads Dad to Citizenship,
SACRAMENTO BEE, May 14, 1997, at B1) (retelling the story of three immigrants, two
aging and one chronically ill, from across the country who committed suicide after a
lifetime of “soul-crushing hardship and heartbreak” because the government eliminated
their SSI benefits).

234.  See generally Raquel Aldana, On Rights, Federal Citizenship, and the “Alien”, 46
WASHBURN L.J. 263, 272—-74 (2007) (discussing state reaction to PRWORA).

235.  See generally DEBORAH BACHRACH & KAREN LIPSON, HEALTH COVERAGE FOR
IMMIGRANTS IN NEW YORK: AN UPDATE ON POLICY DEVELOPMENTS AND NEXT STEPS 9
(2002), available at http://www.cmwf.org/usr_doc/bachrach_healthcoverage.pdf (noting at
least ten states, including New York, California, New Jersey, Massachusetts, and
Connecticut, provide legal immigrants health coverage not available under PRWORA).

236.  See generally Jim Yardley, Immigrants’ Medical Care is Focus of Texas Dispute,
N.Y. TIMES, Aug. 12, 2001, at 118 (discussing a 2001 Texas attorney general opinion
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Professor Johnson states, there are anti-immigration activist
groups influencing these lawmaking and administrative
actions.””’

The National Conference of State Legislatures reports, “As
of November 16, 2007, no fewer than 1,562 pieces of legislation
related to immigrants and immigration had been introduced
among the 50 state legislatures. Of these bills, 244 became law in
46 states. Eleven bills have been vetoed by governors.”® Many of
these laws flaunt both the preemption and equal protection
decisions that have overruled previous state actions.”

Health care restrictions are tied primarily to PRWORA
requirements and options.*’ Other indirect approaches include
denying state or local funding to charities that use funds to serve
undocumented immigrants.”! Housing restrictions include
ordinances that make it illegal to rent to undocumented
immigrants.”” Some legislation is aimed at employers and
subjects them to possible suspension or loss of business for hiring
undocumented workers.”” Other employment-related measures
include the prohibition of state assistance to day labor sites that
do not verify an immigrant’s authorization to work.” A recent
decision by the Fifth Circuit held it lawful to limit admission to
the Louisiana Bar to citizens and lawful permanent residents.*

stating that, in the absence of a Texas law to the contrary, Texas hospitals must comply
with federal law by only giving emergency care to illegal immigrants).

237. Johnson, supra note 2, at 23 (noting that groups most likely to lobby to affect
policy are not directly effected by immigrant laws).

238. NCSL, IMMIGRANT PoOLICY PROJECT, 2007 ENACTED STATE LEGISLATION
RELATED TO IMMIGRANTS AND IMMIGRATION 1 (2007), available at http://www.ncsl.org/
print/immig/2007Immigrationfinal.pdf [hereinafter NCSL, IMMIGRANT POLICY PROJECT].

239. For a thorough analysis of state and local measures, see Michael A. Olivas,
Immigration-Related State Statutes and Local Ordinances: Preemption, Prejudice, and the
Proper Role for Enforcement, 2007 U. CHI. LEGAL F. 27, 332-34.

240. See Aldana, supra note 234, at 272-78 (discussing state legislation enacted
pursuant to PRWORA, which restricts certain health care available to undocumented
immigrants); NCSL IMMIGRANT POLICY PROJECT, supra note 238, at 10-12 (summarizing
state legislation regarding health care provided to immigrants).

241.  See, e.g., Karin Brulliard, Still Focusing on Immigration, Miller, Rishell Reprise
2006, WASH. PosT, Nov. 1, 2007, at PW15 (describing one state legislator’s efforts to
“denly] state and local funding [to] charities and other organizations that provide services
to unauthorized immigrants”).

242.  See Matthew Parlow, A Localist’s Case for Decentralizing Immigration Policy, 84
DENV. U. L. REV. 1061, 106465 & n.27 (2007) (identifying such ordinances in four U.S. cities).

243. See NCSL, IMMIGRANT POLICY PROJECT, supra note 238, at 7-10 (reviewing
state laws regarding employment of undocumented immigrants).

244. Richard Whittaker, Immigration Follies at the Lege, AUSTIN CHRON., Apr.
27, 2007, http://www.austinchronicle.com/gyrobase/issue/column?oid=0id%3A469149
(describing a Texas immigration bill as “a prohibition on using public funds to support a
day labor center that knowingly facilitates the employment of undocumented workers”).

245. LeClerc v. Webb, 419 F.3d 405, 423-26 (5th Cir. 2005).
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The plaintiffs in LeClerc v. Webb were nonimmigrants holding
student or temporary work visas.”® Some of the plaintiffs had
graduated from U.S. law schools and others from foreign law
schools.”” If applied more broadly to other professions, both
nonimmigrants and undocumented immigrants could be denied
licenses to perform other types of jobs requiring licenses.”
Restrictions in higher education require state institutions to
verify status and prohibit admission or state financial assistance
either in the form of in-state tuition or direct state assistance.”’
There are also restrictions on the receipt of federal financial
aid.” States continue to adopt laws applying to K—12 education
that are directly counter to Plyler. Status law restrictions include
the denial of drivers’ licenses and state identification cards,
denial of bail to wundocumented immigrants, and the
criminalization of unlawful presence.”” Some states have
changed their drivers’ license procedure to comply with the
REAL ID Act of 2005.” The intent of some of these measures is
to force undocumented immigrants to leave a state or city.””
Others have been more direct by adopting policies that condition

246. Id. at 410-11.

247. Id. at 410-12.

248. PRWORA does not exclude nonimmigrants from those eligible to receive state
and local benefits, which includes professional licenses. See 8 U.S.C. § 1621 (2000).

249. Undocumented children who want to attend college often discover in many
states they are required to pay out-of-state tuition even though they have lived in the
state for several years and graduated from a state high school. For a thorough analysis of
this issue, see Olivas, supra note 188, at 450-53 (addressing college residency issues for
undocumented students).

250. See 8 U.S.C. § 1621 (2000) (denying state and local public benefits to unqualified
aliens).

251.  See NCSL, IMMIGRANT POLICY PROJECT, supra note 238, at 16-23 (listing state
laws that restrict the privileges afforded to immigrants).

252.  REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 302 (2005). Title II of the
REAL ID Act, “Improved Security for Drivers’ Licenses and Personal Identification
Cards,” lays out requirements for new state ID cards that satisfy requirements for use by
federal agencies. The Act requires that by 2008 all state-issued drivers’ licenses and
identification cards meet national standards. REAL ID Act of 2005, Pub. L. No. 109-13,
§ 202, 119 Stat. 302, 312—-13 (2005); see also Minimum Standards for Driver’s Licenses
and Identification Cards Acceptable by Federal Agencies for Official Purposes, 72 Fed.
Reg. 10,820 (proposed Mar. 9, 2007) (to be codified at 6 C.F.R. pt. 37) (recommending
minimum standards for state-issued drivers’ licenses and identification cards in
accordance with the REAL ID Act). Persons with noncompliant drivers’ licenses could not
use them for several purposes including boarding aircraft. Press Release, Dep’t Homeland
Sec., DHS Releases REAL ID Regulation (Jan. 11, 2008), available at
http://www.dhs.gov/xnews/releases/pr_1200065427422.shtm.

253.  Under the Act, federal agencies will not accept state-issued drivers’ licenses or
identification cards that fail to meet certain requirements if they are offered for
identification purposes. REAL ID Act of 2005, Pub. L. No. 109-13, § 202, 119 Stat. 302,
312-13 (2005). In addition, drivers’ license applicants must prove their lawful status in
the country before they are able to receive a driver’s license. Id.
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release from jail on the immigrant’s agreement to leave the
jurisdiction.”

One result of the harsh treatment contained in much of the
state legislation and federal policies could be the provision of
opportunities for coalition building even among groups who are
often at tension with each other. As noted above, much of the
state adopted legislation includes proposals to limit access to K—
12 education in ways that seem prohibited by Plyler.” These
efforts are due in part to perceived financial burdens that are
increasing because of the presence of undocumented children.*”
Many immigrant children are attending schools that fail to
provide an adequate education. The question of the availability of
education presents issues of equal opportunities for education,
which has traditionally been one of the most important civil
rights issues. Recent immigrants, the poor, and ethnic minorities
are the populations most affected by the inequitable funding
systems established for education. If the federal government
adopted a more active role in funding education it may help
eliminate feelings by some communities that they bear a
disproportionate burden for undocumented children who are
present due to federal government’s failure to regulate
immigration. Equitable funding would also accrue to the benefit
of citizen children who suffer from inadequate school funding.
Such efforts could result from a determination that either
education is a fundamental right under the U.S. Constitution or,
that, pursuant to requirements imposed by international law, all
children—including undocumented children—are entitled to a
free public school education.” Article 28 of the Convention on the
Rights of the Child requires states to provide free education to
children and ensure students regularly attend school.”® Although

254. For a summary of 2007 laws and related resolutions, see NCSL, IMMIGRANT
PoLicY PROJECT, supra note 238.

255. Id. at 4-10 (discussing all state legislation relating to education of immigrants,
including many measures limiting immigrant access to education).

256.  According to the Congressional Budget Office, though it is hard to determine a
real dollar amount on the impact of illegal immigrants, all levels agree illegal immigrants
cost more than they provide in taxes. See CONG. BUDGET OFFICE, THE IMPACT OF
UNAUTHORIZED IMMIGRANTS ON THE BUDGETS OF STATE AND LOCAL GOVERNMENTS 1
(2007).

257.  See generally Petronicolos & New, supra note 177, at 375 (arguing for equal
education opportunities regardless of immigrant status).

258. Convention on the Rights of the Child art. 28(1), Nov. 20, 1989, 1577 U.N.T.S.
44, 53 (“States Parties recognize the right of the child to education, and with a view to
achieving this right progressively and on the basis of equal opportunity, they shall, in
particular: (a) Make primary education compulsory and available free to all. . . ; (e) Take
measures to encourage regular attendance at schools and the reduction of drop-out
rates.”).
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the United States is not a signatory, it is arguable that the
principles stated in this treaty have become matters of customary
law that would bind even nonsignatories.*”

Another opportunity for coalition building among groups
who may otherwise be in tension is presented by restrictive labor
and employment policies and the failure to enforce worker
protection laws.” The 5 to 4 decision in the case of Hoffman
Plastic Compounds, Inc. v. National Labor Relations Board™
presents such an opportunity. The Supreme Court upheld the
denial of backpay to undocumented workers who had been fired
in retaliation for union organizing work.”” The majority
concluded that although such firings are generally violations of
the National Labor Relations Act (NLRA), federal immigration
policies enacted in IRCA prohibit the National Labor Relations
Board (NLRB) from awarding undocumented workers backpay.*
Professor Johnson cites this case as an example of the failure to
extend worker protections to noncitizens.”® As one commentator
has noted, Hoffman Plastics could have “tremendous
ramifications for the rights of low-wage immigrant workers
across the country and for the labor movement in general.”™ If
all workers are allowed to use laws to obtain better wages and
working conditions, there may be less incentive for employers to
try and take advantage of undocumented workers. Fair
treatment under labor laws should result in better working
conditions, wages, and fair competition for jobs. As Professor
David Martin suggests, if employers’ claims that they need to
hire undocumented workers are confronted with the realities
that they cannot pay undocumented workers less than the
prevailing wage, provide them with substandard working
conditions, or subject them to other forms of harsh treatment,

259. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 102(2) (1987) (“Customary
international law results from a general and consistent practice of states followed by them
from a sense of legal obligation.”).

260. See infra text accompanying notes 266—71 (encouraging direct confrontation of
issues surrounding the “citizen—immigrant paradigm”).

261. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002).

262. Id. at 148-52 (reasoning that awarding backpay would “condone[] and
encourage| |” future violations).

263. Id.

264. Johnson, supra note 2, at 31-32.

265. Hoffman Plastic Compounds, Inc. v. NLRB: Supreme Court Bars Undocumented
Worker from Receiving Back Pay Remedy for Unlawful Firing, IMMIGRANTS' RIGHTS UPDATE,
Apr. 12, 2002, http:/www.nilc.org/immsemplymnt/emprights/emprights044.htm; see also
Aldana, supra note 234, at 271-72 (“|[E]mployers began to use the Hoffman decision as a
green light to contend that undocumented workers lack state and federal workplace
rights.”).
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then authorized workers may be attracted to the jobs in sufficient
numbers to meet the employers’ requirements.*”

The determination of which protections and resources are
made available to noncitizens should not be solely determined by
immigrant status. We must face reality and should not act
inhumanely. As Justice Brennan noted in Plyler, immigration
status is not a constitutional irrelevancy, but it is also true that
many of the undocumented will remain in the United States
permanently and many will acquire documented status.*” More
recently, Senator Barack Obama has stated, “We also need to
bring the 12 million undocumented immigrants out of the
shadows. We need to be realistic about the fact that they are
here, we can’t deport them, and they have become an integral
part of our society.”™” However, the citizen—-immigrant paradigm
will persist in the foreseeable future. Professor Johnson
recognizes this when he concludes that, even with the strong
arguments he asserts regarding the lack of participation of
noncitizens in the political process, he is not “suggest[ing] that
immigrants should be extended the right to vote and enjoy full
participation in U.S. democracy.”” Owen Fiss has argued that
this political disability coupled with the harsh social disabilities
imposed on immigrants can lead to the creation of a caste
structure in the United States with immigrants at the bottom.”
Thus, in addition to advocating for rights for noncitizens, there
should be more encouragement and facilitation built into the
process for acquisition of citizenship. The more desired situation
would occur when immigrants opt for U.S. citizenship because
they desire to become members of the political community rather
than out of a sense of fear.””* With this in mind, some Democratic
senators and representatives introduced the Citizenship

266. See David A. Martin, Eight Myths About Immigration Enforcement, 10 N.Y.U. J.
LEGIS. & PUB. PoLy 525, 53741 (2007) (“If employers feel that there is a shortage of
available workers, the normal market response to such a shortage would be an increase in
pay so as to draw in a greater supply of interested workers from whatever pool is
available.”).

267.  Plyler v. Doe, 457 U.S. 202, 220, 222 1n.20 (1982).

268. Interview with Sen. Barack Obama (Sept. 25, 2007), http:/lawprofessors
.typepad.com/immigration/files/senator_obama_interview.pdf.

269. Johnson, supra note 2, at 42.

270. Owen Fiss, The Immigrant as Pariah, BOSTON REV., Oct.-Nov. 1998,
http://bostonreview.net/BR23.5/Fiss.html.

271. There were increases in applications for naturalizations after September 11,
2001, and after PRWORA passed in 1996. SHEILA L. CROUCHER, GLOBALIZATION &
BELONGING: THE POLITICS OF IDENTITY IN A CHANGING WORLD 69 (2004); MIGRATION
PoLicy INSTITUE, IMMIGRATION FACTS 3-4 (2005), available at
http://www.migrationpolicy.org/pubs/Jernegan_Fact_Sheet_June_2005.pdf.
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Promotion Act.*” The intent of the bill is to encourage
citizenship.”” If citizenship is attainable by most immigrants, it
would help avoid the devaluing of citizenship as well as avoid the
continued perpetuation of an underclass, which is a potential
effect of the various “Citizenship Protection Acts” being proposed
and adopted in different states.”™

2. Immigrants and the Katrina Aftermath. Imagine the
reaction if it was reported there were Americans in Indonesia
when the tsunami hit and they were denied assistance from the
Indonesian government because they were foreigners, or they
were told they would be deported immediately if they did not
leave a shelter, or that when they sought assistance they were
jailed because they had stayed beyond the period of their
authorized stay. This is what happened to some Katrina victims.

The extension of shelter, rescue, and other forms of disaster
relief may be described as a public benefit. And thus, as Professor
Johnson notes, immigrants would be viewed by some as
unworthy of these humanitarian efforts because they are not
considered “full-fledged members of U.S. society.”” However,
even if there is justification for treating noncitizens differently
from citizens, or differentiating among noncitizens with respect
to entitlement to benefits, there is little justification for applying
these distinctions in times of disaster. My response is the same
as that presented by Professor Johnson: a person’s entitlement to
basic human rights should not depend on immigration status.
The failure to provide assistance during Katrina to immigrants,
whether documented or undocumented, is unconscionable.

In Professor Johnson’s words, “federal, state, and local
governments harshly treated immigrants in the aftermath of
Hurricane Katrina and . . . political failure within administrative
agencies contributed to this treatment, just as it has throughout
U.S. history.”” Unfortunately, there is ample evidence to support
his conclusion.”” But, in this case, most of the failures occurred

272.  Citizenship Promotion Act of 2007, S. 795, 110th Cong. (2007) (detailing steps
the government should take in assisting aliens to become citizens of the United States).

273. Id.

274.  See, e.g., Oklahoma Taxpayer and Citizen Protection Act, 2007 Okla. Sess. Law
Serv. 546-55 (West) (providing criminal penalties for violations of immigration laws);
Washington  Taxpayer and  Citizen  Protection  Act, Online  Petition,
http://www.petitiononline.com/pobox216/petition.html (proposing a law that would require
proof of immigration status to receive public benefits).

275.  Johnson, supra note 2, at 14-15.

276. Id. at 21.

277. See Michele Alexandre, At the Intersection of Post-911 Immigration Practices
and Domestic Policies: Can Katrina Serve as a Catalyst for Change?, 26 CHICANO-LATINO
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not because of ineligibility to receive benefits**® but because of
over aggressive Department of Homeland Security (DHS)
immigration enforcement officers.

Some actions by government agencies, including DHS,
appeared to be accommodating to immigrants. The U.S
Citizenship and Immigration Services (USCIS) division of DHS
issued flyers in various languages advising people about
available services” and published notices regarding remedial
measures to address status problems caused by Katrina.” Other
actions seemed almost unbelievable. The Wall Street Journal
reported that Hispanic victims of Hurricane Katrina were pulled
from a Red Cross shelter in Long Beach, Mississippi, and
threatened with deportation.” The officers were apparently from
the police and the U.S. Marshals Service.” These officers swept
the shelter and targeted approximately sixty individuals, all
Hispanic-looking, and demanded identification.” Individuals
were told to leave the shelter or face deportation.” The manager
of the shelter, Steve Bayer, told law enforcement what they were
doing was improper.” Private organizations like the Red Cross
do not have the same aid restrictions as federal agencies as far as
assistance to noncitizens.”

L. REv. 155, 157-67 (2006) (describing how Katrina revealed the marginalization of
nonwhites in U.S. immigration and domestic policy); Laurel E. Fletcher et al., Latino
Workers and Human Rights in the Aftermath of Hurricane Katrina, 28 BERKELEY J. EMP.
& LaB. L. 107, 107-15, 125-28, 132, 136-62 (2007) (detailing the findings of a study on
migrant workers in the Gulf Coast region following Katrina).

278.  See Johnson, supra note 2, at 53 (citing CONG. RESEARCH SERV., HURRICANE
KATRINA-RELATED IMMIGRATION ISSUES AND LEGISLATION 2-12 (2005), available at
http:/fpc.state.gov/documents/organization/53687.pdf (“Noncitizens—regardless of their
immigration status—are not barred from short-term, in-kind emergency disaster relief
and services.”)).

279. See Services Available to Katrina Victims, 82 INTERPRETER RELEASES 1606
(2005), available at Westlaw, 82 No. 32 INTERREL 1606 (reporting that USCIS published
a flyer entitled “What Services Are Available to USCIS Customers Affected by Hurricane
Katrina?”). The four page document—covering such topics as the various agencies and
programs offering disaster assistance to immigrants and other qualified aliens, replacing
lost or destroyed documents, pending petitions, foreign students, scheduled interviews,
and filing deadlines—was released in English, Spanish, Vietnamese, and Creole/Kreyol.
Id.

280. Memorandum from Michael Aytes, Acting Assoc. Director, U.S. Citizenship and
Immigration Services, to Regional Directors et al (Oct. 5, 2005), available at
http://www.uscis.gov/files/pressrelease/HurrMeas100505.pdf.

281. Chad Terhune & Evan Pérez, Roundup of Immigrants in Shelter Reveals Rising
Tensions, WALL ST. J., Oct. 3, 2005, at B1.

282. Id.
283. Id.
284. Id.
285. Id.

286. Id.
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Rather than leave it up to immigration officers to act
humanely in times of disaster, Congress should amend both
PRWORA and Disaster Relief statutes to provide: (1) that all
noncitizens are eligible for temporary disaster relief and
residence in a shelter; and (2) that information obtained by
either government or private relief workers cannot be shared
with immigration enforcement officials. The latter requirement
can be modeled after the confidentiality provisions contained
in IRCA.”™ The troublesome issue that might be encountered is
the use of fraud in applying for disaster relief when the fraud™
may simply be the continued use of documents that have been
used for other purposes like obtaining a job. In these types of
situations, it seems advisable to waive any penalties that
apply to the use of fraudulent documents when a person is
clearly otherwise eligible. Absent such protections, some
undocumented persons will not come forward to obtain
necessary assistance.

The other major problem that Professor Johnson identifies
is the reaction by some that immigrants were taking jobs from
American workers during the rebuilding effort.” It is
unfortunate that Mayor Ray Nagin complained that his once
predominantly black city was being “overrun by Mexican
workers.”” The federal government bears some responsibility
for this situation. The suspension of the wage and hour
regulations®™' invited a situation in which employers would

287. See Immigration Reform and Control Act of 1986, Pub. L. No. 99-603,
§§ 201(c)(5), 302(b)(6), 100 Stat. 3359, 3397-98, 3419 (1986).

288. See Immigration Reform and Control Act of 1986, Pub. L. No. 99-603,
§8§ 201(c)(6), 302(b)(7) (providing for penalties for false statements in applications for
adjustment of status and lawful residence for agricultural workers).

289. See CONG. RESEARCH SERV., THE DAVIS-BACON ACT: SUSPENSION 16-18
(2005), available at http://assets.opencrs.com/rpts/RL33100_20050926.pdf (discussing
the suspension of the Davis—Bacon Act following Hurricane Katrina, allowing
workers to be paid below locally prevailing wages); Johnson, supra note 2, at 60-61
(describing the backlash against Latina/o immigrant workers during the Katrina
rebuilding effort); Elisabeth Bumiller & Anne E. Kornblut, Black Leaders Say Storm
Forced Bush to Confront Issues of Race and Poverty, N.Y. TIMES, Sept. 18, 2005, at 21
(reporting comments from black leaders who criticized President Bush for suspending
the Davis—Bacon Act). For criticism of the suspension of the federal law, the Davis—
Bacon Act, 40 U.S.C. § 276a-1 (2000), see Haley E. Olam & Erin S. Stamper, Note,
The Suspension of the Davis Bacon Act and the Exploitation of Migrant Workers in
the Wake of Hurricane Katrina, 24 HOFSTRA LAB. & EwmP. L.J. 145, 146 (2006)
(discussing the poor living and working conditions of migrant workers attracted to
the Gulf Coast after the suspension of the Davis—Bacon Act).

290. Peter Pae, Immigrants Rush to New Orleans as Contractors Fight for
Workers, L.A. TIMES, Oct. 10, 2005, at C1 (quoting New Orleans Mayor Ray Nagin’s
comments regarding the post-Katrina influx of Hispanic workers into the city).

291. Olam & Stamper, supra note 289, at 146.
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recruit immigrants because of the ability to pay lower wages
and avoid compliance with standard worker protections.

Just as many black Americans who were not directly
affected by Katrina reacted to the visible pictures of the
suffering of other black Americans because of race
identification, it is not surprising those with an immigrant
background or connections to the new Gulf Coast immigrant
communities reacted to their invisibility with respect to
disaster relief. However, the concern and revulsion that was
stirred with respect to both groups was not limited to
membership in the groups. Many human rights and critical
race theory experts expressed concern about the treatment of
the immigrant population.™

IIT. ADMINISTRATIVE LAW AND (MIS)PLACEMENT OF DEFERENCE
IN THE TREATMENT OF IMMIGRANTS

A. The Use of the Plenary Power Doctrine in Immigration Law
Warrants Less Reliance on the Chevron Doctrine

There is little disagreement that the application of
Chevron deference, as adopted by the Supreme Court in
Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc.,”” coupled with the plenary power doctrine, imposes a

292. See, e.g., George E. Edwards, International Human Rights Law Violations
Before, During, and After Hurricane Katrina: An International Law Framework for
Analysis, 31 T. MARSHALL L. REV. 353, 373-74 (2005) (including as a point of inquiry
the treatment of immigrants during Katrina); David Dante Troutt, Many Thousands
Gone, Again, in AFTER THE STORM: BLACK INTELLECTUALS EXPLORE THE MEANING OF
HURRICANE KATRINA, supra note 17, at 3-5 (“[A] great number of exiled New
Orleanians—white, Asian, Latino, and black—including many middle-class and
affluent people whose faces never made the news.”); Adrien Katherine Wing, From
Wrongs to Rights: Hurricane Katrina From a Global Perspective, in AFTER THE
STORM: BLACK INTELLECTUALS EXPLORE THE MEANING OF HURRICANE KATRINA, supra
note 17, at 127, 135-43 (discussing the application of the United Nations’ Guiding
Principles on internally displaced persons, noting the guidelines apply to “persons”
and not “citizens,” and stating there were thousands of immigrants, some of whom
were detained by DHS, affected by Katrina); Statement of Jeanne M. Woods & Hope
Lewis Prepared for the Hearings of the United Nations Special Rapporteur on
Extreme Poverty on the Aftermath of Hurricane Katrina (Oct. 27, 2005), available at
http://www.slaw.neu.edu/
clinics/WoodsLewis.pdf (citing the Department of Homeland Security in estimating
that approximately 24,000 legal permanent residents, 72,000 legal temporary
residents, and 20,000 to 35,000 undocumented immigrants have been affected by
Katrina).

293. Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865—
66 (1984) (holding that the judiciary should defer to administrative agencies, which
have been given policymaking responsibilities by Congress).
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heavy burden on immigrants when seeking judicial review.*
As one commentator has stated, “Even before Chevron, the
plenary power doctrine shielded immigration law from
meaningful court review. Now, in the age of Chevron, the
situation is worse.”” This result leads Professor Johnson to
focus on what he has observed as the little analyzed
“theoretical underpinnings of the regulation of immigration by
the administrative state” as it is applied to immigration law,
which “is considered to be a specialty area outside the
mainstream of administrative law or U.S. law generally.”* It
has been suggested by some scholars that Chevron deference
may be an inappropriate use in an area of law that also has
special judicial review rules such as the plenary power
doctrine.® On the other hand, the applicability of the plenary
power doctrine may support arguments for stronger Chevron
deference in immigration than in other areas. The Supreme
Court has “recognized that judicial deference to the Executive
Branch is especially appropriate in the immigration context
where officials ‘exercise especially sensitive political functions
that implicate questions of foreign relations.”” Johnson
criticizes this view that tolerates broad “delegations of
discretion to the immigration bureaucracy,”” which affect the
politically disenfranchised. He proposes a more active role of
the judiciary in reviewing immigration matters.’” His
arguments are convincing. One of the primary reasons for
developing principles that apply deference to administrative

294.  See Johnson, supra note 2, at 33—-44.

295. Ekwutozia U. Nwabuzor, Comment, The Cry of the Colossus: Discipio v.
Ashcroft, Nonacquiescence, and Judicial Deference in Immigration Law, 50 HOW. L.J.
575, 604 (2007) (footnote omitted). See generally Kevin R. Johnson, Responding to the
“Litigation Explosion”™ The Plain Meaning of Executive Branch Primacy Over
Immigration, 71 N.C. L. REV. 413, 443-54 (1993) (discussing deficiencies that result
from judicial deference to the decisions of agencies entrusted with immigration issues
because of their lack of independence from the executive); Daniel Kanstroom,
Surrounding the Hole in the Doughnut: Discretion and Deference in U.S. Immigration
Law, 71 TUL. L. REV. 703, 734-39, 804-06 (1997) (discussing the impact of Chevron
deference on the judicial review of administrative decisions in immigration law);
Cynthia R.S. Schiesswohl, Judicial Autonomy in the Immigration Adjudication
System, 21 U. DAYTON L. REV. 743, 751-52 (1996) (noting the criticisms of the
Chevron doctrine and the plenary power doctrine in the immigration context).

296. Johnson, supra note 2, at 18.

297. See generally Jay D. Wexler, The (Non)Uniqueness of Environmental Law,
74 GEO. WASH. L. REV. 260, 288 n.131 (2006) (discussing how courts have applied
special deference rules to particular areas of law).

298. INS v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999) (quoting INS v. Abudu,
485 U.S. 94, 110 (1988)).

299. Johnson, supra note 2, at 19.

300. Id. at 19-21.
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actions is the ability of those affected to effect political change,
primarily through voting.” This is particularly important
because noncitizens cannot, of course, vote in federal elections.

The Chevron doctrine holds that courts should defer to an
agency’s reasonable interpretation of a statute that is
ambiguous or subjective.”” However, issues still arise
regarding when to apply Chevron and what is the appropriate
measure of deference.”” In United States v. Mead Corp., the
Supreme Court attempted to clarify wunder which
circumstances it is appropriate to apply Chevron deference.”
The majority held that Chevron deference was appropriate
after a deliberative process such as that involved in a formal
adjudication or a rulemaking procedure that used the
Administrative Procedure Act provisions for notice and
comment rulemaking.’”

Two recent cases may be helpful to Professor Johnson’s
analysis. In Hoffman Plastics, the majority overruled the
agency decision granting backpay to undocumented workers.”
Although the NLRB had used a formal adjudication to reach
its decision, the majority did not even mention Chevron.” The
majority avoided a Chevron analysis by concluding the agency
was simply wrong when it decided how undocumented workers
should be treated under the NLRA.* This same reasoning
could be applied to immigration decisions if the Court could be
convinced that the agency’s decision was inconsistent with
policy expressed by Congress and based upon the plenary
power doctrine the Court was required to defer to Congress.

301. Id.

302. Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 843—44
(1984).

303. See generally United States v. Mead Corp., 533 U.S. 218, 226 (2001)
(granting certiorari to address the amount of Chevron deference to be given to the
U.S. Customs Service in interpreting a statute on tariffs); Estella F. Chen, Note,
Judicial Deference After United States v. Mead: How Streamlining Measures at the
Board of Immigration Appeals May Transform Traditional Notions of Deference in
Immigration Law, 20 GEO. IMMIGR. L.J. 657, 657-79 (2006) (arguing circuits,
frustrated with the high deference standard in immigration law, have attempted to
find alternative routes to their judicial objectives).

304. Mead, 533 U.S. at 226-217.

305. Id.

306. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 141-42 (2002).

307. Justice Breyer, in his dissenting opinion, not only mentioned Chevron but
said that, based upon Mead, the Court was required to grant Chevron deference. Id.
at 161 (Breyer, J., dissenting).

308. Id. at 148-52 (majority opinion) (concluding that allowing NLRB to award
backpay would encourage the violation of established statutory policies set forth in
IRCA).
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The second case that suggests less deference should be
given to agency decisions affecting immigrants is Clark v.
Martinez.™ The Supreme Court rejected the agency
interpretation of a statute again without mentioning Chevron
deference.’”’ Justice Scalia, writing for the majority, concluded
that the plain meaning of the indefinite detention statute
required its application be the same for both lawful,
permanent residents and undocumented immigrants.’’ In
addition to relying upon plain meaning, Justice Scalia quoted
two cases that had relied upon the “rule of lenity.”" The rule
of lenity has been applied in some immigration cases to “offset
the politically disadvantaged position of aliens,” and the rule
requires “courts to interpret ambiguous immigration statutes
leniently in favor of aliens.”” The rule is attractive, as one
commentator concludes, because it “is easy to understand and
easy to apply: when there are ambiguities in an immigration
statute, the statute should be interpreted in a way most
favorable to the alien.”" Some scholars have urged that the
rule of lenity be relied upon to avoid adverse consequences
that might result if Chevron deference is applied. There is
disagreement, however, as to whether it should apply in the
first or second step of the Chevron test.” If the rule of lenity is
rejected in some cases, such as rulemakings, it may still be
appropriate for the courts to give less deference to the agencies

309. Clark v. Martinez, 543 U.S. 371 (2005).

310. Id. at 380-86.

311. Id. at 378-79 (distinguishing Zadvydas v. Davis, 533 U.S. 678, 682 (2001)).

312. Id. at 380 (quoting Leocale v. Ashcroft, 543 U.S. 1, 11 n.8 (2004); United
States v. Thompson/Center Arms Co. 504 U.S. 505, 517-18 & n.10 (1992)).

313. Daniel S. Rubenstein, Putting the Immigration Rule of Lenity in Its Proper
Place: A Tool of Last Resort After Chevron, 59 ADMIN. L. REV. 479, 480 (2007).

314. Brooke Hardin, Comment, Fernandez-Vargas v. Gonzalez: An Examination
of Retroactivity and the Effect of the Illegal Immigration Reform and Immigrant
Responsibility Act, 27 J. NAT'L ASS’N ADMIN. L. JUDICIARY 291, 317 (2007) (emphasis
omitted).

315. See In re Small, 23 1. & N. Dec. 448, 454 (BIA 2002) (Rosenberg, dissenting)
(arguing the rule of lenity “applies even to interpretations of the plain language of
the statute under the first prong of the test prescribed in Chevron”); John W.
Guendelsberger, Judicial Deference to Agency Decisions in Removal Proceedings in
Light of INS v. Ventura, 18 GEO. IMMIGR. L.J. 605, 623 (2004) (discussing the
applicability of the rule of lenity at step one of the Chevron analysis); Rubenstein,
supra note 313, at 480—84 (reasoning that the rule of lenity should only be used after
Chevron’s second step); Brian G. Slocum, Canons, The Plenary Power Doctrine, and
Immigration Law, 34 FLA. ST. U. L. REV. 363, 372-73 (2007) (discussing the role of
lenity as an immigration canon); Brian G. Slocum, The Immigration Rule of Lenity
and Chevron Deference, 17 GEO. IMMIGR. L.J. 515, 522 (2003) (explaining
justifications used for the rule of lenity); David A. Luigs, Note, The Single-Scheme
Exception to Criminal Deportations and the Case for Chevron’s Step Two, 93 MICH. L.
REV. 1105, 1131 n.110 (1995) (observing the use of canons at Chevron’s first step).
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by applying Skidmore deference®® and the hard-look doctrine.
Under Skidmore deference, an agency’s interpretation of the
law is relevant, but is only a factor to be considered and is
therefore not determinative.’” Using this approach, Skidmore
deference would replace Chevron deference when reviewing an
agency’s interpretation of a statute and, if accepted, the hard-
look doctrine would require a probing examination of the
agency’s application of its interpretation.’"

Even with these arguments, the strength of the plenary
power may be so strong in immigration matters that a
relaxation of the deference to agencies will have little effect. In
Justice Felix Frankfurter’s words: “One merely recognizes that
the place to resist unwise or cruel legislation touching aliens is
the Congress, not this Court.”™"

B. Eliminating the Need for Chevron Deference Through
Legislation

If the Supreme Court continues to recognize both the
Chevron doctrine and plenary power in immigration,
congressional action remains an alternative. Although
Professor Victor Romero was concentrating more on the
plenary power doctrine than the Chevron doctrine, his
suggestion that “the more promising solution ... might be
found in the halls of Congress and the White House rather
than in the Supreme Court™ is worthy of consideration here.
Because of the long history of the Supreme Court’s
commitment to the plenary power doctrine® and deference to

316. See United States v. Mead Corp., 533 U.S. 218, 228 (2001) (discussing
Skidmore v. Swift & Co., 323 U.S. 134 (1944)).

317. Skidmore, 323 U.S. at 139-40.

318. There is disagreement among the courts and scholars as to both when the
hard-look doctrine applies and whether it should replace the Chevron step two
analysis. See generally M. Elizabeth Magill, Step Two of Chevron v. Natural
Resources Defense Council, in A GUIDE TO JUDICIAL AND POLITICAL REVIEW OF
FEDERAL AGENCIES 85, 93-96 (John F. Duffy & Michael Herz eds., 2005).

319. Harisiades v. Shaughnessy, 342 U.S. 580, 598 (1952) (Frankfurter, J.,
concurring).

320. Victor C. Romero, On Elidn and Aliens: A Political Solution to the Plenary
Power Problem, 4 N.Y.U. J. LEGIS. & PUB. PoL’Y 343, 355 (2001).

321. See STEPHEN H. LEGOMSKY, IMMIGRATION AND THE JUDICIARY: LAW AND
POLITICS IN BRITAIN AND AMERICA 177-222 (1987) (describing the line of decisions
developing and upholding the plenary power doctrine); Gabriel J. Chin, Segregation’s
Last Stronghold: Race Discrimination and the Constitutional Law of Immigration, 46
UCLA L. REV. 1, 12-13 (1998) (stating that the plenary power doctrine has given
immigration law immunity from judicial review for centuries); Louis Henkin, The
Constitution and United States Sovereignty: A Century of Chinese Exclusion and its
Progeny, 100 HARV. L. REV. 853, 861-63 (1987) (criticizing the lack of constitutional



(4)SHAVERS.DOC 3/12/2008 4:09 PM

150 HOUSTON LAW REVIEW [45:1

immigration decisions, it may be easier to pursue a course of
political action to obtain immigration-friendly legislation.
Rather than permit Chevron deference to continue, Congress
could provide for increased judicial review as well as provide
specific criteria and factors to be applied. The courts analysis
would then involve a determination of whether the agency got
it right rather than whether the agency acted reasonably.
Romero finds that the political solution of immigration-
friendly legislation may be a realistic possibility because of the
changing demographics of the country: the “Latinos and
Asians [will] achieve majority status [and] they will be able to
effectively change immigration policy through political action
if they so choose.” Of course, this presumes such a coalition
can be formed™ and that, as more Latinos and Asians become
citizens, they retain their allegiance to new immigrants.

IV. CONCLUSION

Professor Johnson has demonstrated, both specifically
with respect to the Katrina aftermath and generally with
respect to immigrant rights, that noncitizens have been
harshly treated. The need clearly exists to examine the
treatment of noncitizens. There are a number of ways this may
be approached. They include forming coalition groups with
those concerned with inequities that affect persons based upon
race, class, immigrant status, and other affected status
conditions. Many civil rights advances have occurred because
of the judicial branch. It thus seems appropriate for Professor
Johnson to urge an approach requiring the courts to give less
deference to the administrative bureaucracy in immigration
matters. There are theories such as the politically
disenfranchised and the rule of lenity that support Professor
Johnson’s view.

protections against executive immigration decisions in U.S. jurisprudence); Stephen
H. Legomsky, Immigration Law and the Principle of Plenary Congressional Power,
1984 Sup. CT. REV. 255, 255 (1985) (highlighting the longstanding nature of the
plenary power doctrine); Peter H. Schuck, The Transformation of Immigration Law,
84 CoLuM. L. REV. 1, 3 (1984) (describing classical immigration law as “durable”).
Recently, Gabriel Chin has argued that the plenary power doctrine is not as
exceptional as other scholars have suggested and that the harsh results wrought by
its application have parallels in domestic constitutional law. See Gabriel J. Chin, Is
There a Plenary Power Doctrine? A Tentative Apology and Prediction for Our Strange
But Unexceptional Constitutional Immigration Law, 14 GEO. IMMIGR. L.J. 257, 258—
60 (2000).

322. Romero, supra note 320, at 368.

323. Id. at 367-68.



(4)SHAVERS.DOC 3/12/2008 4:09 PM

2008] INVISIBLE OTHERS & IMMIGRANT RIGHTS 151

Political action including naturalization of many
noncitizens who are eligible for citizenship coupled with action
by the government to encourage and facilitate the acquisition
of citizenship may provide a more attainable way to achieve
fair treatment for noncitizens.



